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Foreword 


Professor Moses’ book is appearing at an auspicious time. The year 2008 
marks the fiftieth anniversary of the 1958 Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards (New York Convention), the 
keystone on which the entire edifice of international commercial arbitration 
is built. The anniversary will be celebrated in arbitration circles by events 
around the world. 

It is little remarked, but 2008 is also the eighty-fifth anniversary of the 
1923 Protocol on Arbitration Clauses. Although the New York Convention 
is currently by far the more important, the 1923 Protocol was the more revo¬ 
lutionary. It marked the first occasion on which the international community 
through the League of Nations agreed upon a multilateral text in the field 
of arbitration. It was followed four years later by the 1927 Convention for 
the Execution of Foreign Arbitral Awards. The Protocol and the Convention 
were highly successful, but both were flawed. At the instance of the Inter¬ 
national Chamber of Commerce, the United Nations undertook the revision 
that resulted in the New York Convention. 

For the modern student, scholar, and practitioner this may be all ancient 
history. Flowever, it is important to remember just how recent the develop¬ 
ment of international commercial arbitration is. Arbitration has, of course, 
a long history. Depending on how it is defined, one can find examples going 
back to Roman times and even before. Flowever, once the modern nation¬ 
state asserted the monopoly of law creation in the late eighteenth and early 
nineteenth centuries, it was only natural that there would be a concomitant 
assertion of a monopoly (or something akin to it) of dispute settlement by 
the courts. The manifestation was a common rule that predispute arbitration 
agreements were not enforceable as such. The refusal by the respondent to 
enter into the arbitration might be treated as a breach of contract leading to 
a claim for damages. However, because it was normally impossible to show 
that any damages had arisen, a claim for damages was of no value. 


xiii 



XIV 


FOREWORD 


The 1923 Protocol and the 1925 Federal Arbitration Act, both designed 
to allow for the enforcement of predispute arbitration agreements, date from 
the same period. During the inter-war years there was a growth in the use 
of arbitration, but there was still little that could be considered to be inter¬ 
national commercial arbitration as it is understood today. Any arbitration 
of an international commercial dispute was conducted under national rules 
that seldom took the international aspect of the dispute into consideration. 
That began to change with the adoption of the New York Convention in 
1958. This change was quickly followed by the European Convention on 
International Commercial Arbitration of 1961, which was the first interna¬ 
tional text to use the words “international commercial arbitration.” There 
was further progress in 1966 with the European Convention Providing a 
Uniform Law on Arbitration, unsuccessful though it was, and the Arbitra¬ 
tion Rules of the United Nations Economic Commission for Europe, which 
have been widely used. 

To this observer’s eyes the final breakthrough came with the adoption of 
the UNCITRAL Arbitration Rules in 1976 and the UNCITRAL Model Law 
on International Commercial Arbitration in 1985. The UNCITRAL Arbi¬ 
tration Rules were the first to reconcile some of the procedural differences 
between the civil law and the common law. The Model Law introduced 
the idea that it would be appropriate to have separate rules for domestic 
arbitrations and for international arbitrations, thereby liberating interna¬ 
tional arbitration from many of the policy constraints that continue to be 
thought appropriate for domestic arbitration in many countries. Those two 
related texts have provided the template for modern institutional arbitra¬ 
tion rules and for national legislation on arbitration, both international and 
domestic. 

The institutional changes brought about by the various texts had another 
important effect that was more in the nature of a change in attitude. Although 
“international commercial arbitration” as a distinct area of law was first 
announced in 1961 in the European Convention, it is the past thirty years 
that have seen the development of a body of rules and procedures that are 
unique to it and that are generally recognized in much of the world. There 
is by now general agreement on the basic procedures to be followed in an 
international commercial arbitration. 

It has become common to describe arbitration as the preferred method 
for resolving international commercial disputes. There are a number of ways 
in which it is preferable to litigation, of which only a few of the more salient 
need to be mentioned. Arbitration is certainly better than litigating a dispute 
in the other party’s courts, which would otherwise be the usual result for 
one of the parties. Even if one could feel confident that those courts were 
unbiased, they might operate in a different language and with a civil proce¬ 
dure that is unfamiliar. Under modern arbitration laws the dispute can be 
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arbitrated in a neutral third country to which neither party belongs. Because 
of the New York Convention, an arbitral award is more easily enforced 
throughout the world than are decisions of foreign courts. 

The most significant of the advantages of arbitration over litigation of 
international commercial disputes that are relevant to this book is that it is 
easily possible to pick a seat for the arbitration that allows the parties to 
be represented by their regular counsel. That is not possible when litigating 
in a foreign court. Local counsel must be engaged to handle the dispute. 
While local counsel may be expert in the local procedure and may be highly 
competent, they are strangers to the client and perhaps to its regular counsel, 
with all the possibilities of misunderstanding the relevant business culture 
and legal dynamics that motivated the client. It is far preferable that counsel 
familiar with the client be able to handle the dispute to completion. 

This recital of developments makes it seem all too easy. It appears as 
though international commercial arbitration is a single subject with a clearly 
defined body of law. As compared to a half century ago, it is. In absolute 
terms, it is not. Although there has been a large convergence of rules and 
procedures and the specialists in the field speak a common language, those 
rules and procedures remain specific to each arbitral organization and to the 
individual national laws governing arbitration. Even the New York Con¬ 
vention is subject to the varied interpretations given to it by the national 
courts. 

Furthermore, the increased popularity of arbitrating international com¬ 
mercial disputes has brought many new players to the game. It is no longer 
just a field for the Grand Old Men, as it was a half century ago. There are 
a large number of arbitrators, counsel, and parties who come to interna¬ 
tional arbitration knowing little about the subject. Those who are new to it 
undoubtedly expect that an international arbitration will be conducted the 
way that arbitration is conducted in their own country, and that probably 
means in a manner similar to litigation in the national courts. They are apt 
to have an unhappy experience as a result. 

Traditionally lawyers have entered the field by working with a senior 
lawyer who is already engaged in arbitration. The apprenticeship approach 
may still be the major mode of entry. Until the last few years very few law 
schools in any country have offered courses that have gone into international 
arbitration in any depth, if they had courses that mentioned it at all. That is 
beginning to change, particularly at the graduate level. There are currently 
several excellent L.L.M. programs specifically in international arbitration, 
particularly in Sweden, the United Kingdom, and the United States, and these 
have begun to feed a certain number of academically trained young lawyers 
into the field. The Chartered Institute of Arbitrators has long had courses for 
those new to the field. I would be remiss if I did not mention the Willem C. Vis 
International Commercial Arbitration Moot, which introduces more than a 
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thousand law students to the subject every year. However, an introduction 
is just that. They need more. 

There are many books on arbitration and more arrive every year. Most 
of them are directed at the specialist but are often limited to the law in 
a given country. There are several excellent books that treat the subject 
from an international perspective and in depth. They may, however, treat the 
subject in too much depth for the newcomer, whether a senior lawyer without 
experience in this field, a young lawyer newly entering the field, or a student. 
What they need is a short, concise discussion of the issues with enough 
detail to explain what is involved and with reference to sources that treat 
the individual issues in more depth. 

Professor Moses has undertaken to fulfill this need. She has succeeded. If 
you are reading this Foreword, then you have probably already purchased the 
book, and I congratulate you on your choice. If you have not yet purchased 
it, I urge you to do so. Even a person knowledgeable in the field will find 
much in it of interest. I did. 

Eric E. Bergsten 
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The purpose of this book is to provide an overview of the world of interna¬ 
tional commercial arbitration. It is a world that needs to be understood by 
both legal practitioners and their clients, as well as by students and others 
who may participate in resolving disputes privately, outside of a national 
court system. 

This book is designed to meet the needs of a practitioner, student, or busi¬ 
ness person to obtain an understanding of international commercial arbi¬ 
tration quickly but comprehensively. While there are many fine treatises 
available on international commercial arbitration, there are few that are 
short. This book is compact and readable, but comprehensive in its coverage 
of the basic requirements, including the most recent changes in arbitration 
laws, rules, and guidelines. In writing the book, I have had the benefit of 
input from many practitioners and arbitrators, who took time to meet with 
me and share their insights and experience. The resulting benefit is that the 
principles of arbitration are supported by the practice. Thus, the book pro¬ 
vides not only the legal and regulatory framework, but also a practical sense 
of how international arbitration works, and how some of the better strate¬ 
gies and practices can lead to resolutions that are both procedurally efficient 
and substantively reasonable. 

The topics range from the drafting of an arbitration agreement to the 
enforcement of an award. There is specific advice from arbitrators and prac¬ 
titioners relating to choosing arbitrators, selecting the chair of the tribunal, 
interviewing experts, managing the hearings, cross-examining witnesses, and 
a host of other issues. In addition to dealing with pertinent laws and the 
interaction of arbitration and the courts, the book contains a final chapter 
on investment arbitration. Arbitrations growing out of foreign investments, 
whether based on a contract or a treaty, have increased significantly in the 
last decade. Finally, there are Appendices containing important laws, rules, 
ethics codes, model clauses, and useful websites. 


xvii 


PREFACE 
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In talking with friends and colleagues, I was often told that a book such 
as I envisioned would be very useful to practitioners new to the field. In 
legal practice, on-the-job training is frequently imposed by necessity, but it 
is helpful to have some background when beginning a new area of endeavor. 
As international commercial arbitration grows, so will the need to bring new 
people into the field, both legal professionals and arbitrators. Clients also 
need to know the parameters of international commercial arbitration, which 
today is the dispute resolution method of choice in international transac¬ 
tions. This book will provide a practitioner, student, or business person with 
immediate access to understanding the world of international commercial 
arbitration. 

I very much appreciate the helpful comments and insight of the follow¬ 
ing international practitioners, arbitrators, and professors: Louise Barring¬ 
ton, Guido Carducci, Diana Droulers, Hew Dundas, Sarah Fran^ois-Poncet, 
Claudia Kalin-Nauer, Pierre Karrer, Gillian Lemaire, Pierre Mayer, Sylwester 
Pieckowski, Ryan Reetz, Jose Rosell, Mauro Rubino-Sammartano, Larry 
Schaner, Eric Schwartz, Ingeborg Schwenzer, Christopher Seppala, Nicholas 
Simon, Jingzhou Tao, and David Wagoner. A special thank-you to Professor 
Michael Zimmer, whose encouragement and support were essential. 

My research was supported by a grant from the Loyola University Chicago 
School of Law. I am grateful to Loyola and to my student research assistants 
over the last two years, Ben Boroski, Paul Hage, Jean LaViolette, Anna 
Woodworth, and, last but not least, Aaron Siebert-Llera, who skillfully col¬ 
lected cases and websites, and whose close reading prevented many typo¬ 
graphical and other errors. The remaining errors are my own. 



CHAPTER ONE 


Introduction to International Commercial 
Arbitration 1 


A. PURPOSE 

Arbitration is a private system of adjudication. Parties who arbitrate have 
decided to resolve their disputes outside of any judicial system. In most 
instances, arbitration involves a final and binding decision, producing an 
award that is enforceable in a national court. The decision-makers (the arbi¬ 
trators), usually one or three, are generally chosen by the parties. Parties 
also decide whether the arbitration will be administered by an international 
arbitral institution, or will be ad hoc, which means no institution is involved. 
The rules that apply are the rules of the arbitral institution, or other rules 
chosen by the parties. In addition to choosing the arbitrators and the rules, 
parties can choose the place of arbitration and the language of arbitra¬ 
tion. 

Arbitration thus gives the parties substantial autonomy and control over 
the process that will be used to resolve their disputes. This is particularly 
important in international commercial arbitration because parties do not 
want to be subject to the jurisdiction of the other party’s court system. Each 
party fears the other party’s “home court advantage.” Arbitration offers 
a more neutral forum, where each side believes it will have a fair hearing. 
Moreover, the flexibility of being able to tailor the dispute resolution process 
to the needs of the parties, and the opportunity to select arbitrators who are 
knowledgeable in the subject matter of the dispute, make arbitration partic¬ 
ularly attractive. Today, international commercial arbitration has become 
the norm for dispute resolution in most international business transac¬ 
tions. 


1 This chapter presents a brief overview of some of the basic characteristics of arbitration 
and how it works. Specific points mentioned in this chapter will be developed in greater 
detail in subsequent chapters. 
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INTRODUCTION TO INTERNATIONAL COMMERCIAL ARBITRATION 


B. DEFINING CHARACTERISTICS 

1. Consent 

The parties’ consent provides the underpinning for the power of the arbi¬ 
trators to decide the dispute. The parties’ consent also limits an arbitrator’s 
power because an arbitrator can only decide issues within the scope of the 
parties’ agreement. Arbitrators are also expected to apply rules, procedures, 
and laws chosen by the parties. Normally, the parties express their consent to 
submit any future dispute to arbitration in a written agreement that is a clause 
in the commercial contract between them. z If they do not have an arbitration 
clause in their contract, however, they can still enter into an agreement after 
a dispute has arisen. This is known as a submission agreement. 3 

2. Non-Governmental Decision-Makers 

Arbitrators are private citizens. They do not belong to any government hier¬ 
archy. Compared with judges, they will probably weigh less heavily any 
questions of public policy or public interest, since they see their primary 
responsibility as deciding the one dispute they were chosen by the parties to 
decide. Also, unlike some judges, arbitrators tend to be very thoughtful of 
the parties, and considerate in their interactions with them. Arbitrators are 
chosen by the parties, and, of course, they would like to be chosen again. It 
is in their interest to be perceived as even-tempered, thoughtful, fair-minded, 
and reasonable. 

Arbitrators do not have to be lawyers. In some industries, the techni¬ 
cal skills of architects and engineers cause them to be chosen as arbitra¬ 
tors. When there are three arbitrators, quite often each party will choose 
one arbitrator, and the third, who will be the chair, will be chosen by the 
two party-appointed arbitrators. International arbitrators are, however, all 
expected to be independent and impartial. They can be challenged, either 
before the arbitral institution or a court, if there is evidence that they are not 
independent and impartial. 

3. A Final and Binding Award 

One of the reasons parties choose to arbitrate is that arbitration results in 
a final and binding award that generally cannot be appealed to a higher- 
level court. Although there are occasional opportunities to appeal in some 
jurisdictions, 4 for the most part, a party can challenge an award only if there 

z Sometimes this clause is referred to by the French term, “clause compromissoire,” 
which is a clause agreeing to submit future contract disputes to arbitration. 

3 This agreement is sometimes referred to by the French term, “compromis,” which is 
an agreement to submit an existing dispute to arbitration. 

4 Under the English Arbitration Act, for example, in certain limited circumstances, unless 
the parties have agreed otherwise, a party to an arbitral proceeding may appeal to the 
court on a question of law. English Arbitration Act of 1996, art. 69(1). 
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is some defect in the process. A party can try to vacate the award in the court 
of the country where the arbitration was held (the seat of the arbitration). 
However, under most arbitration laws, the only grounds for setting aside an 
award will be quite narrow, such as a defect in the procedure, or an instance 
where the arbitrators exceeded their powers and decided an issue that was 
not before them. 

Once the arbitrators render an award, the losing party may voluntarily 
comply with the terms of the award. If it does not, the prevailing party will 
try to have the award recognized and enforced by a court in a jurisdiction 
where the losing party has assets. In the enforcing court, the losing party can 
also challenge the award, but again, only on very narrow grounds. Basically, 
the award cannot be challenged on the merits, that is, even if the arbitrators 
made mistakes of law or mistakes of fact, these are not grounds for non¬ 
enforcement, and the award will still be enforced. Once a party’s award is 
recognized in the enforcing jurisdiction, it is generally considered to have the 
same legal effect as a court judgment, and can be enforced in the same way 
that a judgment would be enforced in that jurisdiction. 


C. ADVANTAGES OF ARBITRATION 

The benefits of international commercial arbitration are substantial. An 
empirical study of why parties choose international arbitration to resolve 
disputes found that the two most significant reasons were (i) the neutrality 
of the forum (that is, being able to stay out of the other party’s court) and (z) 
the likelihood of obtaining enforcement, 5 6 by virtue of the New York Conven¬ 
tion, a treaty to which over 140 countries are parties/’ An arbitration award 
is generally easier to enforce internationally than a national court judgment 
because under the New York Convention, courts are required to enforce an 
award unless there are serious procedural irregularities, or problems that go 
to the integrity of the process. The New York Convention is considered to 
have a pro-enforcement bias, and most courts will interpret the permissible 
grounds for non-enforcement quite narrowly, leading to the enforcement of 
the vast majority of awards. 

Other advantages include the ability to keep the procedure and the result¬ 
ing award confidential. Confidentiality is provided in some institutional 
rules, and can be expanded (to cover witnesses and experts, for example) 
by the parties’ agreement to require those individuals to be bound by a 

5 See Christian Biiliring-Uhle, A Survey on Arbitration and Settlement in International 
Business Disputes, in Christopher R. Drahozal & Richard W. Naimark, Towards a 
Science of International Arbitration, p. 31 (2005). 

6 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards, 1958, UN DOC/E/CONF.26/8/Rev.i (“New York Convention”). Available at 
www.uncitral.org. See also Appendix A. United Nations Convention on the Recogni¬ 
tion and Enforcement of Foreign Arbitral Awards. 
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confidentiality agreement. Many companies want confidential procedures 
because they do not want information disclosed about their company and 
its business operations, or the kinds of disputes it is engaged in, nor do they 
want a potentially negative outcome of a dispute to become public. 

Parties also like being able to choose arbitrators with particular subject 
matter expertise. In addition, they like the fact that there is less discovery 
in arbitration, thereby generally resulting in a shorter process than in a full 
scale litigation, or at least shorter than is found in U.S.-style litigation. The 
lack of opportunity for multiple appeals of the decision on the merits is also 
an attractive aspect. For business people, there is great value in finishing a 
dispute so they can get on with their business. 

While one advantage that has been touted in the past is that arbitration 
is less expensive than litigation, many companies today do not think that 
advantage actually exists. 7 8 As international arbitrations have grown in num¬ 
ber and in the amount of money at stake, s parties have increasingly incor¬ 
porated many litigation tactics into arbitration. These tactics tend to raise 
the costs, create delays, and increase the adversarial nature of the process. 
Nonetheless, even if the arbitration process has begun to resemble litigation 
in a number of ways, parties tend to find that arbitration is still worth the 
cost, because of the other advantages it provides. 


D. DISADVANTAGES OF ARBITRATION 

To an extent, some of the disadvantages of arbitration are the same as the 
advantages, just viewed from a different perspective. For example, less dis¬ 
covery may be generally viewed as an advantage. Nonetheless, certain kinds 
of disputes, which typically involve extensive discovery, such as antitrust dis¬ 
putes, are increasingly arbitrated. These kinds of disputes often require the 
aggrieved party to prove a violation that it can only prove if it has sufficient 
access to documents under the control of the offending party. Less discovery 
in this kind of case means less of a chance for a claimant to meet its burden 
of proof. 

Moreover, the lack of any right of appeal may be a benefit in terms of 
ending the dispute, but if an arbitrator has rendered a decision that is clearly 
wrong on the law or the facts, the lack of ability to bring an appeal can 
be frustrating to a party. For this reason, some parties in the United States 


7 See Buhring-Uhle, supra note 5, at 33 (“More than half (51%) of the respondents 
thought that the cost advantage did not exist....”). 

8 For example, between April 2005 and April 2007, the top ten largest interna¬ 
tional arbitration awards ranged from U.S $133 million to U.S. $2.13 billion. The 
American Lawyer/Focus Europe Summer 2007. Available at www.law.com/jsp/article. 
jsp?id=n 816391335 76. 
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have written into their arbitration agreements a right to a judicial appeal 
on the merits of an arbitration award. The federal circuit courts are divided 
on whether this is permitted under the Federal Arbitration Act. The issue 
will be decided by the U.S. Supreme Court in the term beginning in October 
2007. 9 

Another disadvantage is that arbitrators have no coercive powers - that 
is, they do not have the power to make someone do something by being 
able to penalize them if they do not. A court, for example, can impose a fine 
for contempt if someone does not comply with a court order. Arbitrators, 
on the other hand, cannot impose penalties, although they can draw adverse 
inferences if a party does not comply with an order of the tribunal. However, 
with respect to non-parties, arbitrators generally have no power at all. Thus, 
it may be necessary at times for the parties or the tribunal to seek court 
assistance when coercive powers are necessary to ensure compliance with 
the orders of the tribunal. 

Moreover, in multiparty disputes, an arbitral tribunal frequently does not 
have the power to join all relevant parties, even though all may be involved 
in some aspect of the same dispute. Because the tribunal’s power derives 
from the consent of the parties, if a party has not agreed to arbitrate, usually 
it cannot be joined in the arbitration. A tribunal generally does not have the 
right to consolidate similar claims of different parties, even if it would be 
more efficient for all concerned to do so. 

Finally, it could be viewed as a disadvantage that the pool of experienced 
international arbitrators lacks both gender and ethnic diversity. Although 
some institutions and a few individual members of this group have made 
efforts to broaden that pool, on the whole there has been little change. 


E. THE REGULATORY FRAMEWORK 

The various laws, rules, and guidelines governing the arbitral process will 
be dealt with extensively in later chapters, but a brief overview is in order. 
One way to envision the regulatory framework of arbitration is in the form 
of an inverted pyramid. The point is facing down, and at that point is the 
arbitration agreement, which affects only the parties to it. This agreement 
is the underpinning for the regulatory framework governing the private 


9 See Hall Street Assoc, v. Mattel, Inc., 196 Fed. Appx. 476 (9th Cir. 2006), cert, granted, 
(U.S. May 29, 2007) (No. 06-989). Question presented: “Did the Ninth Circuit Court 
of Appeals err when it held, in conflict with several other federal Courts of Appeals, 
that the Federal Arbitration Act (“FAA”) precludes a federal court from enforcing the 
parties’ clearly expressed agreement providing for more expansive judicial review of 
an arbitration award than the narrow standard of review otherwise provided for in 
the FAA?” 
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dispute resolution process. If the arbitration agreement is not valid, then 
the framework becomes irrelevant, because there is no legal basis for arbi¬ 
tration. 

On the pyramid above the arbitration agreement, the framework expands 
in terms of scope and applicability beyond the immediate parties. At one 
step above are the arbitration rules chosen by the parties. These rules, which 
apply to the arbitrations of all the parties who choose them, may be varied 
in a particular case by the arbitration agreement. Frequently, a rule will 
contain a provision that says, “unless otherwise agreed in writing by the 
parties.” This means that the rule is not mandatory, but rather a default 
rule that will apply if the parties have not reached their own agreement on 
the particular topic . 10 Therefore, if the parties have agreed on a particular 
matter, their agreement will trump the arbitration rules, unless the particular 
rule is considered mandatory by the institution. 

At the next level of the pyramid are the national laws. Both the arbi¬ 
tration law of the seat of the arbitration (the lex arbitri) and substantive 
laws will come into play, and they are likely to be different national laws. 
Many countries have adopted as their arbitration law the UNCITRAL Model 
Law on International Commercial Arbitration . 11 The Model Law is meant 
to work in conjunction with the various arbitration rules, not to conflict 
with them. Thus, the Model Law also has many provisions that are essen¬ 
tially default provisions: that is, they apply “unless the parties have agreed 
otherwise.” If the parties have chosen arbitration rules that provide for a pro¬ 
cess or rule that is different from the Model Law, normally the arbitration 
rules will govern, because they represent the parties’ choice of how to carry 
out the arbitration, that is, they indicate how the parties have “otherwise 
agreed.” 


10 See, e.g., LCIA Rules, art. 17.i (“The initial language of the arbitration shall be the 
language of the Arbitration Agreement, unless the parties have agreed in writing oth¬ 
erwise. ... ”) 

11 UNCITRAL is the United Nations Commission on International Trade Law. Its man¬ 
date is to further the progressive harmonization and unification of the law of inter¬ 
national trade. The following countries, territories, or states within the United States 
have adopted the UNCITRAL Model Law on International Commercial Arbitration: 
Australia, Austria, Azerbaijan, Bahrain, Bangladesh, Belarus, Bulgaria, Cambodia, 
Canada, Chile, in China: Hong Kong Special Administrative Region, Macau Spe¬ 
cial Administrative Region; Croatia, Cyprus, Denmark, Egypt, Germany, Greece, 
Guatemala, Hungary, India, Iran (Islamic Republic of), Ireland, Japan, Jordan, Kenya, 
Lithuania, Madagascar, Malta, Mexico, New Zealand, Nicaragua, Nigeria, Norway, 
Oman, Paraguay, Peru, the Philippines, Poland, Republic of Korea, Russian Federation, 
Singapore, Spain, Sri Lanka, Thailand, Tunisia, Turkey, Ukraine, within the United 
Kingdom of Great Britain and Northern Ireland: Scotland; in Bermuda, overseas terri¬ 
tory of the United Kingdom of Great Britain and Northern Ireland; within the United 
States of America: California, Connecticut, Illinois, Louisiana, Oregon and Texas; 
Zambia, and Zimbabwe. Available at http://www.uncitral.org/uncitral/en/uncitraL 
texts/arbitration/i985Model_arbitration_status.html. See Appendix B for text of 1985 
UNCITRAL Model Law. 
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The substantive law chosen by the parties is the national law that will be 
used to interpret the contract, to determine the merits of the dispute, and to 
decide any other substantive issues. If the parties have not chosen a substan¬ 
tive law, then the tribunal will determine the applicable substantive law. 

At the next step above the national laws in the regulatory pyramid is inter¬ 
national arbitration practice, which tends to be utilized to various degrees in 
all arbitrations. This includes various practices that have developed in inter¬ 
national arbitration, some of which have been codified as additional rules or 
guidelines. There are for example, rules that have been developed by the Inter¬ 
national Bar Association on the Taking of Evidence (see Appendix E), and 
on Rules of Ethics (see Appendix F). The IBA has also produced Guidelines 
on Conflicts of Interest in International Arbitration (see Appendix G). The 
American Arbitration Association and the American Bar Association have 
also produced a Code of Ethics for Arbitrators (see Appendix H). UNCI- 
TRAL has produced Notes on Organizing Arbitral Proceedings, “to assist 
arbitration practitioners by providing an annotated list of matters on which 
an arbitral tribunal may wish to formulate decisions during the course of 
arbitral proceedings_” IZ Although the Notes do not impose any obliga¬ 

tion on the parties or the tribunal, they potentially contribute to harmonizing 
arbitration practice. 

Arbitrators and parties may agree that some of these international prac¬ 
tices will be followed, or arbitrators may simply use them as guidelines. Inter¬ 
national arbitrators are a relatively small group, and international practices - 
both those that are codified by various international organizations and those 
that are merely known and shared in the arbitration community as good 
practices - tend to create a relatively coherent system of procedures. 

Finally, at the top of the inverted pyramid are any pertinent international 
treaties. 



Arbitration Agreement 


For most international commercial arbitrations, the New York Convention 
will be the relevant treaty because it governs the enforcement of both arbi¬ 
tration agreements and awards, and because so many countries are parties 
to the Convention . 13 In addition to the New York Convention, three other 

11 Available at www.uncitral.org. 

13 See supra, text accompanying note 6. 
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important conventions are the Inter-American Convention on International 
Commercial Arbitration (the Panama Convention ), 14 the European Conven¬ 
tion on International Commercial Arbitration , 15 and the Convention on the 
Settlement of Investment Disputes between States and Nationals of other 
States (the “Washington Convention” or the “ICSID Convention ”). 16 

The Panama Convention, which has been ratified or adopted by fourteen 
South or Central American countries and by the United States and Mexico, 
is similar in intent and effect to the New York Convention. It has been 
influential in making arbitration much more acceptable in Latin American 
countries. 

The European Convention supplements the New York Convention in the 
contracting states. It provides for a number of general issues concerning 
party’s rights in arbitration, and also provides specific limited reasons for 
when the setting aside of an award under the national law of one Contracting 
State can constitute a ground for refusing to recognize or enforce an award 
in another Contracting State . 17 The European Convention’s effect on awards 
that have been set aside will be discussed more fully in Chapter 10. 18 

The Washington Convention on the Settlement of Investment Disputes 
between States and Nationals of other States is also known as the ICSID 
Convention because the Convention created the International Center for 
the Settlement of Investment Disputes (ICSID). The ICSID Convention was 
promoted by the World Bank, which wanted to encourage investors to make 
investments in developing countries. Historically, investors could not bring 
any kind of action against a government, and had to depend upon their own 
government to take up their cases against a foreign government. The ICSID 
Convention provides the opportunity for the country and the investor to 
arbitrate any dispute directly, either pursuant to an arbitration agreement in 
a state contract, or by virtue of a bilateral investment treaty that includes 
a clause whereby the state consents to arbitrate with investors covered by 
the treaty. The ICSID Convention, and treaty arbitrations generally, will be 
discussed more fully in Chapter n. 

Thus, as seen above, the regulatory framework for international com¬ 
mercial arbitration includes private agreements, agreed-upon rules, and 
international practice, as well as national laws and international conven¬ 
tions. Although parties have substantial autonomy to control the arbitration 

14 O.A.S. Ser. A20 (S.E.P.E.F.), 14 I. L. M. 336 (1975). 

15 484 U.N.T.S. 349 (1961). 

16 575 U.N.T.S. 159, T.I.A.S. 6090, 17 U.S.T.1270 (1965). 

17 European Convention on International Commercial Arbitration (1961), 484 U.N.T.S. 
349, art. IX. Not all EU countries are parties to the Convention, and some 
distinctly non-European countries are parties, such as Cuba and Burkina Faso. 
List of countries available at http://untreaty.un.org/sample/EnglishInternetBible/partI/ 
chapterXXII/treaty 2 .htm. 

18 See infra , Chapter 10, Section 10(D)(5)(f). 
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process, the supplementation and reinforcement of the process by both 
national and international laws help ensure that the process functions in a 
fair and effective manner. The regulatory framework also gives parties con¬ 
fidence that they will have a reasonable method of recourse when problems 
develop in their international business transactions. 


F. INSTITUTIONAL ARBITRATION V. AD HOC ARBITRATION 

One of the choices parties must make when they decide to arbitrate is whether 
they want their arbitration to be administered by an arbitral institution, or 
whether they want the arbitration to be ad hoc . 19 There are advantages and 
disadvantages for each choice. With an institutional arbitration, the advan¬ 
tages are that the institution performs important administrative functions. 
It makes sure the arbitrators are appointed in a timely way, that the arbi¬ 
tration moves along in a reasonable manner, and that fees and expenses are 
paid in advance. From the arbitrators’ point of view, it is an advantage not 
to have to deal with the parties about fees, because that subject is handled by 
the arbitral institution. Moreover, the arbitration rules of the institution are 
time-tested and are usually quite effective to deal with most situations that 
arise. Another advantage is that an award rendered under the auspices of a 
well-known institution may have more credibility in the international com¬ 
munity and the courts. This may encourage the losing party not to challenge 
an award. 

With an ad hoc arbitration, there is no administering institution. One 
advantage, therefore, is that the parties are not paying the fees and expenses 
of the administering institution. The parties also have more opportunity to 
craft a procedure that is very carefully tailored to the particular kind of 
dispute. They may draft their own rules, or they may choose to use the 
UNCITRAL Arbitration Rules, which are frequently used in ad hoc arbitra¬ 
tions . 10 (UNCITRAL itself does not administer arbitrations and is not an 
arbitral institution.) Ad hoc arbitrations are sometimes particularly useful 
when one of the parties is a state, and there may be a need for more flexibil¬ 
ity in the proceedings. It can be decided, for example, that neither party is 
the respondent, since both sides have claims against each other. Then each 
party will simply have the burden of proof of the claims it raises against 
the other party. An ad hoc proceeding can be disadvantageous, however, if 
either of the parties engages in deliberate obstruction of the process. In that 


19 Ad hoc arbitration is not an option in China. See Jingzhou Tao 8c Clarisse von 
Wunschheim, Article 16 and 18 of the PRC Arbitration Law - The Great Wall of 
China for Foreign Arbitration Institutions, 23 Arb. Int. 309, 324 (2007). 

10 Available at www.uncitral.org/pdf/english/texts/arbitration/arb-rules/arb-rules.pdf. 
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situation, without an administering institution, the parties may have to seek 
the assistance of the court to move the arbitration forward. 


G. ARBITRAL INSTITUTIONS 

As international commercial arbitration has grown and expanded with the 
growth of international business , 21 arbitral institutions have also grown and 
changed. The American Arbitration Association, for example, has created 
an international division - the International Centre for Dispute Resolution 
(ICDR) - just to deal with international disputes. Many arbitral institutions 
have updated their rules to present an international arbitration-friendly for¬ 
mat, and to improve their ability to deal with certain issues, so that court 
assistance will not be needed as often. For example, the ICDR has added a 
rule that improves the institution’s ability to respond promptly to a claimant’s 
need for emergency relief, which may occur even before the tribunal has been 
formed . 22 If emergency relief is not available in some form at an early stage, 
a party has no choice but to seek relief from a court. 

Institutions vary in cost and quality of administration. Many companies 
prefer to work with the older, better established institutions, even if the cost 
may be somewhat higher. Parties are concerned that if they go with a brand 
new arbitral institution, that institution might not be in business a few years 
down the road when a dispute might arise. Listed below is a brief description 
of a few of the major international arbitration institutions. 

1. The International Chamber of Commerce (ICC) International 
Court of Arbitration 

The ICC International Court of Arbitration is one of the better-known and 
most prestigious arbitral institutions. The International Court of Arbitration 
is not a court in the ordinary sense of the word; it is not part of any judicial 
system. Rather, the Court of Arbitration is the administrative body that 
is responsible for overseeing the arbitration process. Its members consist 
of legal professionals from all over the world. In addition, the ICC has a 
Secretariat, which is a permanent, professional administrative staff. 

A few features distinguish the ICC as an arbitral institution. First, every 
ICC arbitral award is scrutinized by the Court of Arbitration, meaning the 

21 The international caseload of major arbitral institutions nearly doubled between 1993 
and 2003, and, during the same period, more than tripled before the American Arbi¬ 
tration Association and its International Centre for Dispute Resolution. See Christo¬ 
pher R. Drahozal & Richard W. Naimark, Towards a Science of International 
Arbitration: Collected Empirical Research, 341, app.i (2005). 

12 See ICDR Rules of Arbitration, Article 37, Emergency Measures of Protection. Avail¬ 
able at www.adr.org/sp.asp?id=28i44. 
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award is not provided to the parties until it has been reviewed by the Court. 
While the Court does not have the power to change the award, if it finds 
anything amiss, it sends the award back to the arbitrators with its comments. 
Second, another requirement of the ICC is that at the outset of the arbitra¬ 
tion, the parties are asked to complete and sign a document called the “Terms 
of Reference,” which lists all the issues in dispute, all the parties, the place 
of arbitration, the rules, and sometimes other information pertaining to dis¬ 
covery or scheduling. This ensures that everyone knows at the beginning 
of the process what the parameters of the arbitration will be. In addition, 
practitioners before the ICC like the fact that the actual case administrators, 
who are part of the Secretariat staff, are lawyers. Although the seat of the 
ICC International Court of Arbitration is in Paris, it administers arbitrations 
all over the world. 23 

2. The American Arbitration Association’s (AAA) International Centre 
for Dispute Resolution (ICDR) 

The ICDR has greatly expanded the number of arbitrations it handles yearly. 
The number of international arbitration cases filed with the AAA or the 
ICDR in the ten-year period from 1993 to 2003 more than tripled, from 
207 to 646.’ Moreover, the ICDR has opened offices in other countries: 
Dublin, Ireland, in 2001, Mexico City in 2006, and Singapore in 2006. In 
Mexico, the ICDR has a cooperative agreement with the Mediation and 
Arbitration Commission of the Mexico City National Chamber of Com¬ 
merce (CANACO). In Singapore, the ICDR is entering a joint venture with 
the Singapore International Arbitration Centre (SIAC) to establish a dispute 
resolution center. This step is expected to help make Singapore a leading 
arbitration center in Asia. The ICDR has reached cooperative agreements 
with arbitral institutions in at least forty-three countries. 25 

3. The London Court of International Arbitration (LCIA) 

The LCIA is also not a “court” in the judicial sense, but rather the respon¬ 
sible supervising body of the arbitration institution. The LCIA Court is the 
final authority for the proper application of the LCIA Rules. It also has 
the responsibility of appointing tribunals, determining challenges to arbitra¬ 
tors, and controlling costs. The LCIA is the oldest international arbitration 
institution, having been founded in the late nineteenth century. Its Secre¬ 
tariat is headed by a Registrar, and is responsible for the administration of 

23 In 2004, the place of arbitration for various ICC arbitrations included forty-nine 
different countries. See Yves Derain & Eric Schwartz, A Guide to the ICC Rules of 
Arbitration, 427, app. 6 (2d ed. 2005). 

24 See Drahozl & Naimark, supra note 21. 

25 See www.adr.org/icdr (Use the “search” feature for specific information about the 
various ICDR offices worldwide). 
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disputes referred to the LCIA. Although the LCIA is headquartered in Lon¬ 
don, the institution will administer cases and apply its rules at any location 
the parties choose. In the last two years, its international caseload increased 
by 31%. 16 

4. Other Arbitral Institutions 

A number of other arbitral centers actively conduct international arbitra¬ 
tions. The Arbitration Institute of the Stockholm Chamber of Commerce 
(SCC) became particularly well-known for handling East-West arbitra¬ 
tions. The China International Economic Trade Arbitration Commission 
(CIETAC), adopted new arbitration rules in 2005, and is moving toward a 
more mainstream approach to international arbitration. The World Intellec¬ 
tual Property Organization (WIPO) Arbitration and Mediation Center has 
rules on mediation and arbitration that are considered particularly appro¬ 
priate for technology, entertainment, and other disputes involving intellec¬ 
tual property. International arbitrations are handled by institutions in Hong 
Kong, Switzerland, Vienna, Cairo, Germany, Venezuela, Mexico, and many 
other cities and countries. In addition, there are some specialized arbitral 
institutions such as the Grain and Feed Trade Association (GAFTA), the 
London Maritime Arbitration Association (LMAA), the Federation of Oils, 
Seeds, and Fats Association (FOSFA), and the London Metal Exchange 
(LME), all of which have industry-based rules and procedures for resolv¬ 
ing disputes of their members. 


H. ARBITRATIONS INVOLVING STATES 

I. ICSID Arbitrations 

State or State-owned entities are generally immune from suits by individuals 
or companies. However, if the state or state entity engages in a commercial 
deal, and particularly if it enters into an arbitration agreement, normally it 
will be considered to have waived immunity. Moreover, it may be obliged to 
arbitrate under the provisions of a bilateral investment treaty. For Contract¬ 
ing States who agree to arbitration under the ICSID Rules of Arbitration, 
any resulting award is not appealable to a court, and national laws are not 
applicable to the process. The award can, however, under the ICSID Rules, 
be reviewed by an ad hoc committee of three arbitrators, and, if annulled, 
will have to be arbitrated again by yet another tribunal. A monetary award 
is enforceable in a Contracting State as though it were a final judgment 
in the court of that state. Treaty arbitrations will be discussed further in 
Chapter 11. 


2,6 See LCIA website at www.lcia.org. 
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2. The Permanent Court of Arbitration 

The Permanent Court of Arbitration (PCA), located in the Hague, provides 
a variety of arbitration, conciliation, and fact-finding services. It is primarily 
known for arbitrating disputes between states and state entities, including 
disputes arising out of various treaties. However, international commercial 
arbitration can also be conducted by the PCA. The organization also plays 
an important role under the UNCITRAL Rules of Arbitration. When parties 
to an ad hoc arbitration have not agreed on selecting an arbitrator, or an 
appointing authority, either party may request the Secretary-General of the 
PCA to designate an appointing authority. 17 In addition, the Editorial Staff 
of the International Council for Commercial Arbitration (ICCA) is located 
on the premises of the PCA in the Peace Palace. ICCA publishes the Year¬ 
book Commercial Arbitration, the International Handbook on Commercial 
Arbitration and the ICCA Congress Series, which are important sources of 
arbitration cases, laws and practice, and scholarly papers in the field. 


I. OTHER DISPUTE RESOLUTION METHODS 

There are other dispute resolution methods, outside of litigation and arbi¬ 
tration, that may be used to try to resolve international disputes. These other 
methods, which are often non-binding, are sometimes combined with arbi¬ 
tration. For example, parties may agree that they will first try to resolve their 
dispute by negotiation, and if unsuccessful, they will engage in mediation. If 
that does not work, then they will commence binding arbitration. The other 
dispute resolution mechanisms are sometimes referred to under the term of 
“alternative dispute resolution” or “ADR.” However, the term ADR does 
not mean the same thing to all people. In Europe and much of the rest 
of the world, ADR refers to dispute resolution methods that exclude both 
litigation and arbitration. Although many of these methods are nonbind¬ 
ing, such as mediation and conciliation, some kinds of ADR can be binding, 
such as expert determination and baseball arbitration. In the United States, 
on the other hand, ADR is understood to mean all kinds of dispute resolution 
methods other than litigation, so the term ADR would include arbitration. 
Parties should be clear when they discuss resolving disputes by ADR that 
they understand what the other party means by ADR. A few of the different 
kinds of ADR are listed below. 

1. Mediation 

Mediation differs from arbitration because it is nonbinding. An arbitral insti¬ 
tution is likely to have rules for mediation as well as rules for arbitration. A 


17 UNCITRAL Arbitration Rules, art. 6(2). 
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mediator will try to make sure each party understands the other’s point of 
view, will meet with each party privately and listen to their respective view¬ 
points, stress common interests, and try to help them reach a settlement. 

Mediation is confidential. There is usually a provision in the chosen rules 
that no disclosure made during the mediation can be used at the next level of 
the dispute, whether arbitration or litigation. If the rules do not provide for 
this, then there should be an agreement in writing to the effect that anything 
disclosed in the mediation process cannot be used at the next level, except 
to the extent it comes in through documents not created for the mediation. 

Mediation can occur at any time in the dispute. If parties get to a point 
in litigation, or in arbitration, where they want to settle, and need some 
help, they can get a mediator. Mediators are also sometimes used in the 
negotiation stage of a contract, when negotiations have reached an impasse, 
but both parties actually want the deal to go through. Because mediators 
try to understand and reconcile the interests of the parties, mediation is 
sometimes referred to as an interest-based procedure, while arbitration is 
referred to as a rights-based procedure. 

2. Conciliation 

What is the difference between conciliation and mediation? Often, the terms 
are used interchangeably. Technically, however, there is a difference. A con¬ 
ciliator listens to the two parties, hears their different positions, and then 
sets forth a proposed settlement agreement, representing what she believes 
to be a fair compromise of the dispute. If the proposal does not resolve the 
dispute, the conciliator may offer another proposal. Although mediators try 
to get the parties to come up with a settlement agreement themselves, they 
may also, at the parties’ request, make a specific proposal, similar to what 
conciliators would do. 

3. Neutral Evaluation 

An institution can arrange for a neutral party, or the parties can find and 
agree upon a neutral party, who will listen to each side, and then give a non¬ 
binding opinion about an issue of fact, an issue of law, or perhaps a technical 
issue. 

4. Expert Determination 

When an issue in the arbitration involves a highly technical question, parties 
can agree that an expert may determine that question. Frequently, the deci¬ 
sion of the expert is binding, but parties can agree to use an expert under 
rules that permit a nonbinding opinion. 18 

18 See, e.g., ICC Rules for Expertise, art.12 (3). (“Unless otherwise agreed by all of the 
parties, the findings of the expert shall not be binding on the parties.”) 
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5. Mini-Trials 

A number of arbitral institutions have rules for mini-trials. In a mini-trial, 
usually there is a panel composed of one neutral decision-maker and one 
executive from each of the companies involved in the dispute. The executives 
should be at a high level in the company, have decision-making authority, 
and should not be employees who were personally involved in the issues 
leading to the dispute. A mini-trial usually lasts only one or two days, there 
is limited exchange of documents, each side puts forth its best case, and the 
panel (the neutral and the two executives) tries to reach a settlement. The 
proceedings are generally confidential, so that disclosures at the mini-trial 
generally cannot be used at a subsequent trial or arbitration. The proceeding 
is non-binding, but serves the purpose of letting high-level executives know 
what is at stake, and provides them the opportunity to resolve the dispute 
at an early stage to avoid expensive arbitration or litigation. 

6. Last Offer Arbitration (Baseball Arbitration) 

This is a technique within an arbitration to try to bring both parties closer 
together in terms of what the amount awarded should be. Each party states 
its best offer as to the amount it thinks should be awarded, and the arbitrator 
only has the ability to choose either one proposal or the other. Thus, each 
side has an incentive to be reasonable, because to the extent one side is too 
extreme, the other side’s number will be chosen. This is sometimes called 
“baseball arbitration” because it has on occasion been used in establishing 
players’ contracts in Major League Baseball in the United States. 

The methods described above are dispute resolution mechanisms that can 
be used either in conjunction with an arbitration, or independently. Good 
lawyers will always try to help a client explore ways of resolving disputes 
that might avoid the lengthy and costly procedures of either arbitration or 
litigation. 


J. CONCLUSION 

Any dispute resolution method has its problems and its downsides. Inter¬ 
national commercial arbitration is sometimes referred to as the “least inef¬ 
fective” method of resolving international disputes. But many participants 
express a more positive view. Ingeborg Schwenzer, a professor and arbitra¬ 
tor in Switzerland, finds the atmosphere in arbitration to be very different 
from litigation - “more professional, less nasty.” 29 David Wagoner, a U.S. 
arbitrator, says that what he likes about arbitration is that “you can take the 

29 Interview with Ingeborg Schwenzer, March 2007. Notes of the interview are on file 
with the author. 
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best practices from civil and common law, use them in arbitration, and keep 
improving the process.” 30 Certainly, the goal in international arbitration is 
to permit people from different countries and cultures to resolve their differ¬ 
ences in ways that leave all parties feeling that the private system of dispute 
resolution serves a shared sense of justice. 


30 Interview with David Wagoner, March 2007. Notes of the interview are on file with 
the author. 


CHAPTER TWO 


The Arbitration Agreement 


A. FUNCTION AND PURPOSE 

When parties agree to arbitrate their disputes, they give up the right to have 
those disputes decided by a national court. Instead, they agree that their 
disputes will be resolved privately, outside of any court system. The arbitra¬ 
tion agreement thus constitutes the relinquishment of an important right - 
to have the dispute resolved judicially - and creates other rights. The rights 
it creates are the rights to establish the process for resolving the dispute. In 
their arbitration agreement, the parties can select the rules that will govern 
the procedure, the location of the arbitration, the language of the arbitra¬ 
tion, the law governing the arbitration, and frequently, the decision-makers, 
whom the parties may choose because of their particular expertise in the 
subject matter of the parties’ dispute. The parties’ arbitration agreement 
gives the arbitrators the power to decide the dispute, and defines the scope 
of that power. In essence, the parties create their own private system of 
justice. 

1. Arbitration Clauses and Submission Agreements 

The parties’ arbitration agreement is frequently contained in a clause or 
clauses that are embedded in the parties’ commercial contract. The agreement 
to arbitrate is thus entered into before any dispute has arisen, and is intended 
to provide a method of resolution in the event that a dispute will arise. 
However, if there is no arbitration clause in the parties’ contract, and a 
dispute arises, at that time the parties can nonetheless enter into an agreement 
to arbitrate, if both sides agree. Such an agreement is generally referred to 
as a submission agreement. However, submission agreements are much less 
common than arbitration clauses in contracts, because once a dispute arises, 
the parties often cannot agree on anything. For that reason, it is generally 
better for the parties to agree to arbitrate at the beginning of the relationship, 
when they are still on good terms. 


17 
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2. Separability 

Even though the arbitration clause is most often contained within the con¬ 
tract between the parties, under most laws and rules it is nonetheless consid¬ 
ered a separate agreement. It thus may continue to be valid, even if the main 
agreement - that is, the contract where the arbitration agreement is found - 
may be potentially invalid. In most jurisdictions, this doctrine of separability 
permits the arbitrators to hear and decide the dispute even if one side claims, 
for example, that the contract is terminated, or never existed in the first 
place, or is invalid because it was fraudulently induced. Such claims would 
not deprive the arbitrators of jurisdiction because they pertain to the main 
contract and not specifically to the arbitration clause. 1 * Because the arbitra¬ 
tion clause is considered a separate and distinct agreement, it is not impacted 
by claims of invalidity of the main contract, and still confers jurisdiction on 
the arbitrators to decide the dispute. 1 The separability doctrine is embodied 
in numerous arbitration laws and rules. 3 


B. VALIDITY 

In light of the important rights that are extinguished when the parties agree to 
arbitrate, the question of the arbitration agreement’s validity is critical. Arbi¬ 
tration is a creature of consent, and that consent should be freely, knowingly, 
and competently given. 4 Therefore, to establish that parties have actually 
consented, many national laws, as well as the New York Convention, require 
that an arbitration agreement be in writing. 5 In addition, the Convention 


1 When such claims are directed at the arbitration clause itself, the question of the arbi¬ 
trators’ jurisdiction is more murky, and may in some countries have to be resolved 
by the national court rather than by the arbitrator. See, e.g., Prima Paint Co. v. Flood 
& Conklin Manufacturing Corp., 388 U.S. 395, 404-405 (1967) (“[I]f the claim is 
fraud in the inducement of the arbitration clause itself... the federal court may pro¬ 
ceed to adjudicate it.”); Harbour Assurance Co. (UK) Ltd. v. Kansa General Interna¬ 
tional Assurance Co. Ltd. [1993 ] 3 All ER 897, QB 701 (English Court of Appeal) 
(“ [A]n arbitrator [could] determine a dispute over the initial validity or invalidity 
of the written contract provided that the arbitration clause itself was not directly 
impeached.”). 

1 The arbitrators’ ability to determine their own jurisdiction, known as the competence- 
competence doctrine, is discussed infra, Chapter 5(a)(2). 

3 See, e.g., UNCITRAL Model Law, art. 16; English Arbitration Act, § 30; UNCITRAL 
Rules, art. 21(1); LCIA Rules, art. 23(1). See also Buckeye Check Cashing v. Cardegna, 
546 U.S. 440, 445 (2006) (“[A]s a matter of substantive federal arbitration law, an 
arbitration provision is severable from the remainder of the contract.”). 

4 United Steelworkers v. Warrior & Gulf Navig. Co., 363 U.S. 574, 582 (i960) (“ ... [A] 
party cannot be required to submit to arbitration any dispute which he has not agreed 
so to submit.”). 

5 See, e.g., New York Convention, art. II, UNCITRAL Model Law, art. 7(Option 1, as 
amended); Swiss PILA, art. 178(1); English Arbitration Act, § 5; French Code of Civil 
Procedure, art. 1443; U.S. Federal Arbitration Act, § 2. 
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requires that in some circumstances, the written agreement be signed by 
both parties.” 

The issue of whether the agreement was in writing, signed, and therefore 
valid, is likely to arise when one party seeks to renege on its agreement to arbi¬ 
trate. Although the party may have agreed to arbitrate, after a dispute arises 
it may decide that it would rather go to court, and will therefore commence 
litigation. In addition, the issue of the arbitration agreement’s applicability 
to specific parties may arise when one party asserts that it never signed the 
agreement, or when a nonsignatory tries to enforce the agreement against a 
signatory. In these situations, a party may call upon the court for assistance. 

International arbitration agreements are enforceable under the New York 
Convention. Even though the title of the Convention does not mention agree¬ 
ments - it is called the Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards - nonetheless, the Convention deals with arbitra¬ 
tion agreements in Article II. In accordance with Article II, Contracting States 
must recognize arbitration agreements in writing. If the court is seized of a 
matter that is in fact the subject matter of a binding arbitration agreement, 
the court must stay the proceedings and refer the parties to arbitration. 6 7 


NEW YORK CONVENTION 
Article II 

1. Each Contracting State shall recognize an agreement in writing 
under which the parties undertake to submit to arbitration all or 
any differences which have arisen or which may arise between them 
in respect of a defined legal relationship, whether contractual or not, 
concerning a subject matter capable of settlement by arbitration. 

2. The term “agreement in writing” shall include an arbitral clause 
in a contract or an arbitration agreement, signed by the parties or 
contained in an exchange of letters or telegrams. 

3. The court of a Contracting State, when seized of an action in a matter 
in respect of which the parties have made an agreement within the 
meaning of this article, shall, at the request of one of the parties, 
refer the parties to arbitration, unless it finds that the said agreement 
is null and void, inoperative or incapable of being performed. 


6 See New York Convention, art. 11(2). 

7 See Albert Van Jan den Berg, The New York Arbitration Convention of 1958, at 
129 (1981) (“If the court refers the parties to arbitration.. .it implies automatically 
that the court proceedings are stayed.”). See also Domenico Di Pietro & Martin Platte, 
Enforcement of International Arbitration Awards, at 66 (2001) (explaining that 
“refer the parties to arbitration” in Article 11(3) °f the New York Convention “means 
that the Court becomes incompetent to entertain the case and must stay proceedings.”). 
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From Article II, a number of the requirements for the validity of an arbi¬ 
tration agreement are derived. Paragraph one provides that to be enforced, 
the agreement must be in writing, the dispute which arises must be “in respect 
of a defined legal relationship,” and the subject matter must be capable of 
being settled by arbitration. Paragraph two defines “agreement in writing,” 
including, in some circumstances, a signature requirement by the parties. 
Paragraph three requires the court to refer the parties to arbitration, unless 
the agreement is null and void, inoperative, or incapable of being performed. 
These requirements will be discussed below. 

1. The Writing Requirement 

Today, contracts are frequently entered into orally or by emails or faxes, 
without much attention to formalities. In many countries, such contracts 
are valid. If an arbitration agreement is valid under the pertinent national 
law, should it not be enforceable under the New York Convention? In some 
cases, courts have strictly upheld the writing requirement, invalidating arbi¬ 
tration agreements even though parties may have appeared to have reached 
agreement by conduct or trade practice. When this happens, the Conven¬ 
tion becomes a less effective means of enforcing parties’ arbitration agree¬ 
ments. Although an amendment to make the writing requirement less rigid 
may be in order, it is difficult to amend an international convention that 
has more than 140 adherents, and impossible to ensure that it would be 
amended uniformly. However, there are some other ways, which will be dis¬ 
cussed in the subsections immediately following, of trying to ensure that the 
purpose of the Convention - to provide for prompt enforcement of arbi¬ 
tration agreements and awards - is not undermined by an insistence upon 
formalities that appears inconsistent with the realities of today’s transac¬ 
tions. 

First, it is necessary to understand what the Convention requires with 
respect to a writing. While Article II(i) sets forth the writing requirement, 
Article 11(2) defines what “in writing” means. The writing requirement may 
be met either by a clause in the contract or a separate agreement to arbitrate 
(a submission agreement), “signed by the parties,” or it can be satisfied by 
an exchange of letters or telegrams.' A number of interpretive issues are 
presented by the language of paragraph 2. First, does the signature require¬ 
ment apply both to the contract containing the clause, as well as to the 
submission agreement, or only to the submission agreement? Second, does 
the signature requirement also apply to the exchange of letters or telegrams? 
Different courts have taken different positions. The U.S. Fifth Circuit Court 
of Appeals has suggested that only the separate agreement must be signed, 


New York Convention, art. 11(2). 
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and not the contract containing the arbitration clause. 9 On the other hand, 
the U.S. Second and Third Circuits have disagreed with this interpretation, 10 
stating that the signature requirement applies to both. With respect to the 
exchange of letters and telegrams, a Swiss court has held that if the par¬ 
ties expressed their intention to enter into an arbitration agreement by an 
exchange of documents, signatures were not necessary. 11 Similarly, the U.S. 
Third Circuit has held that the arbitral agreement “may be unsigned if it 
is exchanged in a series of letters.” 12 It is generally the rule today in most 
jurisdictions that both the contract containing the arbitration clause, or the 
submission agreement, must be signed, but there is no signature requirement 
for the exchange of documents. 13 

Courts differ, however, on how strictly they will interpret the Conven¬ 
tion’s writing requirement to invalidate an arbitration agreement. Some are 
quite strict in following the letter of the law: the arbitration agreement is only 
valid if it is in a contract or in a separate agreement signed by the parties, 
or in an exchange of documents. 14 In some instances, courts have strictly 
required express written acceptance, even if denying validity appeared con¬ 
trary to principles of good faith. 15 The question of the arbitration agreement’s 
validity normally arises when one party is trying to enforce an agreement 
to arbitrate. However, the issue may come up again at the award enforce¬ 
ment stage, when one party tries to prevent enforcement by asserting that 
the agreement to arbitrate was invalid. 16 


9 See Sphere Drake Ins. PLC v. Marine Towing 16 F.jd 666, 667-69 (1994), cert, denied. 
Marine Towing v. Sphere Drake Ins. P.L.C., 513 U.S. 871 (1994). 

10 See, e.g., Kahn Lucas Lancaster, Inc. v. Lark International Ltd., 186 F.3d 210, 217- 
18 (2d Cir. 1999); Standard Bent Glass Corp. v. Glassrobots OY, 333 F.3d 440, 449 
(2003). 

11 Compagnie de Navigation et Transports S.A. v. MSC (Mediterranean Shipping 
Company) S.A (Swiss Federal Tribunal, 16 January 1995), Yearbook Commercial 
Arbitration XXI (1996). 

IZ Standard Bent Glass Corp. v. Glassrobots OY, 333 F.3d 440, 449 (2003). 

13 With respect to an arbitral clause in a contract, the clause itself does not have to be 
separately signed. It is sufficient for the parties to sign the contract as a whole. See van 
den Berg, supra note 7, at 192 (1981). 

14 See, e.g., the Netherlands, Court of First Instance of Dordrecht, North American Soc¬ 
cer League Marketing, Inc. (USA) v. Admiral International Marketing and Trading BV 
(Netherlands) and Frisol Eurosport BV (Netherlands), 18 August, 1982, (Yearbook 
Commercial Arbitration X at 490 (1985)); Germany, Brandenburg Court of Appeal, 
13 June, 2002 (No 8, Sch 2/01); Spain, Supreme Court, Delta Cereales Espana SL 
(Spain) v. Barredo Hermanos SA, 6 October, 1998 (Yearbook Commercial Arbitra¬ 
tion XXVI, at 854 (2001)). 

15 See, e.g., Italy, Supreme Court, Robobar Limited (UK) v. Finncold SAS (Italy) 28 Oct. 
1:993, Yearbook Commercial Arbitration XX at 739 (1995) (formal requirements 
cannot be derogated from, even where contesting arbitration agreement’s validity is 
contrary to good faith). 

16 See discussion infra, in Chapter 10(D). 
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Perhaps the most common situation that produces a divergent judicial 
response is when there is clearly a contract, but the arbitration clause within 
that contract does not meet the form requirements of the Convention. For 
example, assume that parties reach an oral agreement by telephone. One 
of the parties sends a written confirmation, which contains an arbitration 
clause. The other party performs under the contract, for example, it ships 
goods, but it never sends a written response to the first party’s written con¬ 
firmation. Most courts would have no difficulty finding that a contract was 
formed. But quite a few would say that the arbitration clause was not valid. 17 
There was no “exchange” of documents, because only one document was 
sent. Some commentators believe that tacitly concluded agreements to arbi¬ 
trate are simply not enforceable under the New York Convention. 18 

On the other hand, some courts will find a way to interpret such an arbi¬ 
tration agreement as valid, frequently by using domestic law. Assuming the 
agreement falls under the Convention, Article II should supersede domestic 
law regarding the proper form of an arbitration agreement. 19 However, State 
courts have not always viewed the Convention as superseding their domes¬ 
tic law. zo Moreover, even when a court applies the New York Convention, 
its interpretation may be influenced by its national law. For example, the 
domestic law could affect a national court’s interpretation to the extent that 
a judge perceives the Convention to be silent, ambiguous, or out of date. As 
commentators have noted, “Many national courts ... interpret^] Article 11(2.) 
in the light of Article 7(2) of the Model Law and their more liberal national 
arbitration laws.” 11 

Nonetheless, although acceptance of a more lenient definition of “agree¬ 
ment in writing” under national law makes sense in terms of the purpose and 
language of the Convention and in terms of accommodating more modern 
means of communication than letters and telegrams, there still are courts that 
will not enforce an award if the underlying agreement does not meet Arti¬ 
cle 11(2) requirements. 11 Thus, different courts, interpreting the Convention 
differently, can cause a nonuniform application of the Convention. 

To promote harmonious interpretation by amending an international con¬ 
vention when there are at least 142 Contracting States would be difficult, if 
not impossible. The likelihood would be that some states would amend and 
others would not, thereby increasing rather than diminishing harmonization. 


17 See Frey et al. v. Cucaro e Figli, Italy, Yearbook Commercial Arbitration I, at 193 
(1976) (Of four contracts that were performed, court only enforced arbitration agree¬ 
ments in two, because only two were signed and returned). 

18 See Di Pietro 8c Platt, supra note 7, at 75-78. 

19 See Van den Berg, supra note 7, at 170. 

20 See, e.g., France, Court of Appeal, Paris, Societe Abilio Rodriguez v. Societe Vigelor 
(1990) (Rev. Arb. 1990), at 691. 

21 DiPietro 8c Platte, supra note 7, at 82. 

22 See id., at 76-77. 
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In order to encourage courts to apply a less rigid interpretation of Article II 
of the Convention, the United Nations Commission on International Trade 
Law (UNCITRAL) began in 1999 to consider “the means through which 
modernization of the New York Convention could be sought.” 23 Two of 
the more propitious means that UNCITRAL considered were (1) to develop 
declarations addressing the interpretation of the New York Convention that 
would reflect a broad understanding of the form requirement and would 
permit the application of more lenient national law, and (z) to revise Article 
7 of the UNCITRAL Model Law on Arbitration. These two steps are related, 
as will be discussed in the next two sections. 

a. Recommended Interpretation of Articles II and VII 

In July 2006, UNCITRAL adopted recommendations regarding the inter¬ 
pretation of Articles 11(2) and VII(i) of the Convention, as well as revised 
provisions on the form of the arbitration agreement in Article 7 of the UNCI- 
TRAL Model Law on Arbitration. The recommendation as to Article II is that 
it should be applied “recognizing that the circumstances described therein 
are not exhaustive.” 24 UNCITRAL is suggesting that there can be addi¬ 
tional bases for meeting the writing requirement outside of those specified in 
the Convention (presumably, bases found in domestic law), and that courts 
should apply the Article II writing requirement less rigidly. 

UNCITRAL has also recommended that Article VII(i), which by its terms 
only applies to arbitration awards, be interpreted to apply to arbitration 
agreements as well. 25 Article VII(i) provides as follows: 

The provisions of the present Convention shall not... deprive any inter¬ 
ested party of any right he may have to avail himself of an arbitral 
award in the manner and to the extent allowed by the law or the 
treaties of the country where such award is sought to be relied upon. 26 

Article VII(i) is sometimes referred to as “the more favorable right” pro¬ 
vision because it permits a party who is attempting to enforce an award 
(“the award creditor”) to take advantage of any more favorable law in the 
enforcing jurisdiction, thereby making enforcement easier. The UNCITRAL 
recommendation is as follows: 

[UNCITRAL] [r]ecommends that article VII, paragraph (1), of the 
Convention... should be applied to allow any interested party to avail 

23 See Note by the Secretariat, Article 11(2) of the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (New York, 1958), A/CN.9/WG.II/WP.139, 
at 3, para. 2. 

24 Report of the Working Group on Arbitration and Conciliation on the work of its forty- 
fourth session (New York, 23-27 January, 2006) Annex III, A/CN.9/592. Available at 
www.uncitral.org. 

25 See id. 

26 New York Convention, art. VII(i). 
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itself of rights it may have, under the law or treaties of the country 
where an arbitration agreement is sought to be relied upon, to seek 
recognition of the validity of such an arbitration agreement. 17 

If Article VII(i) is read to apply not just to awards but also to agreements, it 
would provide a party with “a more favorable right” to enforcement of its 
agreement, based on the local law in the court that was ruling on the agree¬ 
ment’s validity. In other words, to the extent that any local laws would be 
more favorable to a party than the Convention with respect to enforcement 
of the arbitration agreement, the party would be entitled to the protection of 
those laws. 2i Thus, if the jurisdiction of the court considering the agreement 
had adopted a modern version of a writing requirement, the court would 
not have to strictly enforce the Convention’s requirement of a writing. 

This, of course, leads to the second step taken by UNCITRAL in July 
2006 - to amend Article 7 of the Model Law on Arbitration. An amended 
Article 7 would provide states in Model Law jurisdictions with a modern 
statute on the writing requirement. That statute would make it easier for an 
arbitration agreement to be valid under a domestic “writing” requirement. 
Then, for courts in a Model Law jurisdiction that were willing to interpret 
the more favorable right provision of Article VII as applicable to arbitration 
agreements, the arbitration agreement would be more easily enforced. It 
would not be undermined by the formalistic requirements of Article II of the 
Convention. 

b. Amendment to Article 7 of UNCITRAL Model Law 

UNCITRAL amended Article 7 of the Model Law on International Com¬ 
mercial Arbitration to try to align the Model Law with current practices in 
international trade. 19 The UNCITRAL amendment, of course, will not be 
the law anywhere until it is adopted by one of the more than fifty countries, 
states, administrative regions, or territories that have already adopted the 

17 See Report, supra note 24. 

18 Interpreting Article VII(i) to apply to arbitration agreements as well as awards is not 
a new idea. Albert Jan van den Berg, in his classic work on the New York Conven¬ 
tion, suggested in 1981 that “[t]he omission of an express mention of the arbitration 
agreement in Article VII(i) must be deemed unintentional as the provisions concerning 
the agreement were inserted in the Convention at a very late stage of the New York 
Conference of 1958 ... [I]t would seem contrary to the pro-enforcement bias of the 
Convention that the [most favorable right] provision, which aims at making enforce¬ 
ment of awards possible in the greatest number of cases possible, would not apply 
also to the enforcement of the arbitration agreement.” (The New York Arbitration 
Convention of 1958, at 86-87.) 

19 See Press Release, UNCITRAL website, UNIS/L/102,7 July, 2006. (“The main achieve¬ 
ments of the [UNCITRAL 39th annual] session were the... adoption of revised leg¬ 
islative provisions on interim measures of protection and the form of the arbitration 
agreement.”). The text is available on the UNCITRAL website, www.UNCITRAL.org. 
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Model Law, or unless the Model Law, as amended, is adopted by a new 
jurisdiction. 30 UNCITRAL does not expect that its proposed law will be 
adopted uniformly, because it provides alternative versions of the amend¬ 
ment. However, even if not adopted uniformly, the UNCITRAL amendment 
should help provide guidelines for interpreting what constitutes a valid arbi¬ 
tration agreement for purposes of today’s international transactions. 

Article 7 of the Model Law is entitled “Definition and form of arbitra¬ 
tion agreement.” UNCITRAL provides two different versions of amended 
Article 7 that a country can adopt. Option 1 requires an arbitral agreement 
to be in writing, and spells out what a writing means, but Option 2 does not 
require a writing. Option 1 defines an agreement “in writing” as one having 
its content recorded in any form, even if the arbitration agreement or contract 
was concluded orally. 31 There is no signature requirement. Thus, so long as 
there is some record of the arbitration agreement, the agreement is valid. 
This should take care of the situation where the parties reached an agree¬ 
ment over the telephone, and only one confirmation was sent. Even though 
the other party might have responded by shipping goods, and not by sending 
back a written form, under the Model Law’s amended Article 7, section 3, 
the confirmation would appear to be a record that would satisfy the writing 
requirement. Thus, this section may in some situations make tacitly con¬ 
cluded arbitration agreements valid. 

Option 2, on the other hand, defines an arbitration agreement as “an 
agreement by the parties to submit to arbitration all or certain disputes 
which have arisen or which may arise between them in respect of a defined 
legal relationship, whether contractual or not.” 3Z If a country has adopted 
the “no writing” requirement of Option 2, an enforcing court in that country 
should be able to enforce an oral arbitration agreement under the New York 
Convention, assuming that the court applies the “more favorable right” 
provision of Article VII(i) to arbitration agreements. 

Further, the UNCITRAL Working Group wanted to clarify that the term 
“writing” included “modern means of communication that might not be 
considered, in some countries, as meeting the writing requirement.” 33 Article 
7(4) provides that the writing requirement is met by an electronic commu¬ 
nication, so long as the information can be used for subsequent reference. 


30 For list of jurisdictions that have adopted the UNCITRAL Model Law on Interna¬ 
tional Commercial Arbitration, see Chapter 1, note 11. See also UNCITRAL website 
at www.UNCITRAL.org. 

31 UNCITRAL Model Law, art. 7(3) (amended 2006) available at www.UNCITRAL.org. 
See also Appendix . 

31 UNCITRAL Model Law, art. 7, option 2 (amended 2006), available at www. 
UNCITRAL.org. 

33 Report of the Working Group on Arbitration and Conciliation on the work of its 
forty-fourth session (New York, 23-27 January, 2006), A/CN.9/592, at 10, para. 50. 
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Article 7 

4. The requirement that an arbitration agreement be in writing is met 
by an electronic communication if the information contained therein 
is accessible so as to be useable for subsequent reference; “electronic 
communication” means any communication that the parties make 
by means of data messages; “data message” means information gen¬ 
erated, sent, received or stored by electronic, magnetic, optical or 
similar means, including, but not limited to, electronic data inter¬ 
change (EDI), electronic mail, telegram, telex or telecopy. 34 


Electronic communication is defined in the same way that it is defined in 
the United Nations Convention on the Use of Electronic Communications in 
International Contracts. 35 The definition of “data message” is also identical 
to that of the UNCITRAL Model Law on Electronic Commerce. 36 

Although the New York Convention provides that an agreement in writing 
can be contained in an exchange of “letters or telegrams,” 37 in our modern 
times, other means of communication, such as faxes and emails, are also used 
to form contracts. While most courts have rather broadly accepted newer 
modes of communication, 38 there has been some resistance. 39 By making the 
definition of “writing” in amended Article 7 consistent with both its Conven¬ 
tion on Electronic Commerce and its Model Law on Electronic Commerce, 
UNCITRAL is attempting to create an internationally accepted definition of 
“writing” that includes electronic commerce, and to bring the Model Law’s 
concept of writing in line with the most modern international practices. 

Moreover, by eliminating the signature requirement, amended Article 7 
removes a formality that has caused some courts to deny enforcement of 


34 UNCITRAL Model Law on Commercial Arbitration, art. 7(4) (amended 2006). 

35 Available at www.UNCITRAL.org As of August, 2007, this Convention was not yet 
effective in any country. 

36 The UNCITRAL Model Law on Electronic Commerce, adopted in 1996, attempts to 
facilitate use of electronic commerce, in part by developing functional electronic equiv¬ 
alents or terms such as “writing” or “signature.” Available at www.UNCITRAL.org. 

37 New York Convention, art. 11(2). 

38 See, e.g., Chloe Z Fishing Co. Inc., v. Odyssey re (London) Limited, 109 F. Supp. 2d 
1236 (D. C. CA 2000) (“[T]he Court finds that Article II section 2 of the Convention 
could not have intended to exclude all other forms of written communications regularly 
utilized to conduct commerce in the various signatory nations by failing to provide an 
exhaustive list of “letters” or “telegrams.”). See also Di Pietro & Platt, supra note 7, 
at 72 (“[T]here is common agreement that writing now does not only mean what it 
meant in 1958.”). 

39 An exchange of emails was found not to satisfy the Convention’s writing requirement 
by the Norwegian Court of Appeal. See Decision of the Halogaland Court of Appeal, 
16 August, 1999, Yearbook Commercial Arbitration XXVII, at 519 (2002). 
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arbitral agreements. An unsigned contract containing an arbitration clause, 
or an unsigned submission agreement, would be enforceable under the New 
York Convention, assuming the enforcing country had adopted both sec¬ 
tion 7 of the amended Model Law and UNCITRAL’s recommended interpre¬ 
tation of Article VII(i), which applies the “more favorable right” provision 
to arbitration agreements. 


c. U.N. Convention on Use of Electronic Communications 

UNCITRAL is also trying to use the United Nations Convention on the 
Use of Electronic Communications in International Contracts (CUECIC) to 
update other, less modern conventions. Article 20 of CUECIC specifically ref¬ 
erences other conventions, including the New York Convention. It further 
states that the CUECIC provisions apply to the use of electronic commu¬ 
nications in connection with the formation or performance of a contract 
covered by the other conventions (unless a Contracting State opts out of this 
obligation.) 40 The Explanatory Note by the Secretariat states that Article 
20 is not meant to amend any convention, or to provide an authentic inter¬ 
pretation. 41 Rather, the drafters intended this article, combined with scope 
provisions in Article 1 (making the Convention applicable to international 
contracts), “to provide a domestic solution for a problem originating in 
international instruments. They are based on the recognition that domestic 
courts already interpret international commercial law instruments.” 41 Thus, 
UNCITRAL is trying to develop a uniform approach for domestic courts to 
use in applying older conventions to modern practices. A court could use the 
definition of a “writing” from the CUECIC to update the New York Conven¬ 
tion’s definition of “writing,” because it provides an international definition 
of electronic commerce that would satisfy a writing requirement. If a coun¬ 
try was not a party to CUECIC (and so far CUECIC is not in force in any 
jurisdiction), 43 courts could nonetheless refer to it as guidance, or refer to the 
Model Law on Arbitration, the Model Law on Electronic Commerce, or all 
three, to note that there is a widely accepted international definition of writ¬ 
ing that includes electronic communication. These various texts demonstrate 
UNCITRAL’s efforts to encourage an interpretation of the New York 


40 CUECIC, art. 20(2). 

41 Explanatory note by the UNCITRAL Secretariat on the United Nations Convention 
on the Use of Electronic communications in International Contracts, available as an 
attachment to the Convention’s text on the UNCITRAL website, at 91, para. 289 
http://www.uncitral.org/pdf/english/texts/electcom/06-57452_Ebook.pdf. 

41 Id., at 92, para. 290. 

43 As of August 2007, CUECIC was not in force in any country. See www.UNCITRAL. 
org. 
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Convention’s writing requirement that would reflect actual practices and 
be more uniform across national borders. 

d. Other Article 7 Issues 

Two other issues in connection with the writing requirement are dealt with 
in the amended Article 7 of the Model Law. These same issues are included in 
existing Article 7 and are not substantially different in the amended version. 
Section 5 provides that if parties have exchanged statements of claim and 
defense in which one party alleges an arbitration agreement and the other 
party does not deny it, then the writing requirement is met. This prevents 
parties from trying to assert a technical defense at a later point after the 
parties have essentially admitted there was an agreement to arbitrate. 

Finally, in Section 6 , a reference in a contract to another document con¬ 
taining an arbitration clause satisfies the writing requirement as long as the 
reference makes the clause in the other document part of the contract. This is 
an area that comes up regularly in practice, but is not dealt with specifically 
in the New York Convention. As a result, courts in different jurisdictions 
have reached different conclusions about when an arbitration agreement 
can be incorporated by reference, and how it must be done. Section 6 simply 
requires that the reference in a contract must establish that the arbitration 
clause becomes part of the contract. 

e. Effect of the More Favorable Right Provision 

There is clearly a trend today to support prompt enforcement of arbitration 
agreements and awards. In recommending that the “more favorable right” 
provision be applied to arbitration agreements as well as to awards, UNCI- 
TRAL is recommending a solution already followed by some courts. 44 When 
a party can take advantage of domestic laws in the enforcing court that are 
not as limited as the writing requirement of Article II of the Convention, 
the parties’ expectations will more likely be met. A more modern approach 
to the writing requirement means that parties who agreed to arbitrate are 
much less likely to be thwarted because of a failure to meet formalistic 
requirements. 

Parties can benefit from the application of the more favorable right pro¬ 
vision in Article VII(1) of the Convention even if they are not in a Model 
Law State. A party bringing an enforcement action in any State that has more 

44 See Supreme Court, Germany, 25 May, 1970, Yearbook Commercial Arbitration 
1977, at 237 (“European Convention, being of younger date than the New York 
Convention, prevails.” Under European Convention, “any arbitration agreement con¬ 
cluded in form authorized by [local] laws suffices. ”); The Netherlands, Court of Appeal, 
The Hague, Owerri Commercial Inc. (Panama) v. Dielle Sri. (Italy), Yearbook Com¬ 
mercial Arbitration XIX 703 (1993) (Arbitration clause valid under English law, 
therefore valid under the New York Convention). 
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favorable laws regarding the writing requirement of an arbitration agreement 
will benefit. In the United States, a claimant would benefit from the adoption 
by the U.S. Congress of a law known as E-Sign. 


ELECTRONIC SIGNATURES IN GLOBAL AND NATIONAL COMMERCE 
ACT 45 (“E-SIGN”) 

Notwithstanding any statute, regulation, or other rule of law... with 
respect to any transaction in or affecting interstate or foreign com¬ 
merce - 

(1) a signature, contract, or other record relating to such transaction 
may not be denied legal effect, validity, or enforceability solely 
because it is in electronic form; and 

(2) a contract relating to such transaction may not be denied legal 
effect, validity, or enforceability solely because an electronic signa¬ 
ture or electronic record was used in its formation. 


Two circuit courts in the United States 46 have found that E-Sign provides 
that an email agreement to arbitrate is enforceable under the Federal Arbitra¬ 
tion Act (“FAA”) because it satisfies the FAA’s “written provision” require¬ 
ment. 4 " Although to date, research has not revealed a U.S. case interpreting 
E-Sign in relation to the New York Convention’s writing requirement, there 
is little doubt that a U.S. court would apply E-Sign and find that an arbitra¬ 
tion agreement could not be denied legal effect or validity simply because it 
was in electronic form. 48 

45 15 U.S.C. 7001(a). 

46 Campbell v. General Dynamics Government Systems Corporation, 407 F.jd 546 (1st 
Cir. 2005); Specht v. Netscape Communications Corp., 306 F.3d 17, 26 n. n (2d Cir. 
2002) (“[T]he agreement is a ‘written provision’ despite being provided to users in 
a downloadable electronic form. The latter point has been settled by the Electronic 
Signatures in Global and National Commerce Act (‘E-Sign Act’.)”). 

4 ? 9 U.S.C. § 2. 

48 In the United States, however, even without “the more favorable right” provision 
of the Convention, E-Sign displaces any interpretation of the Convention’s writing 
requirement that is inconsistent with this law. Because treaties and statutes in the 
United States are considered to be on equal footing, under a last-in-time rule, if E- 
Sign conflicted with the Convention, the provisions of E-Sign, being later in time, 
would govern. See Breard v. Greene, 523 United States 371. 377 (1998) (“[A]n Act of 
Congress ... is on full parity with a treaty, and ... when a statute which is subsequent 
in time is inconsistent with a treaty, the statute, to the extent of conflict, renders the 
treaty null.”) The interpretation of the more favorable right provision as applicable 
to arbitration agreements would mean, however, that the United States would not be 
seen as being in violation of its obligations under the Convention. 
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2. A Defined Legal Relationship 

Under the New York Convention, the dispute between the parties must be 
“in respect of a defined legal relationship, whether contractual or not.” 49 
Most arbitration agreements are by their nature contractual. But the defined 
legal relationship could be a non-contractual one. There could be a non¬ 
contractual relationship based, for example, on tort laws. As will be discussed 
further in Chapter 3 on Drafting the Arbitration Agreement, it is prudent 
to draft an arbitration clause broadly, so that it includes not only disputes 
arising out of the contract, but also other disputes that might be based upon 
tortious acts or unfair business practices. For this reason, most drafters of 
arbitration clauses will not only provide that the parties agree to resolve “all 
disputes arising out of the contract,” but will make the arbitration clause 
more broad by saying “all disputes arising out of or related to the contract.” 
Usually a party’s tortious claims or claims of unfair business practices will 
be related to the contract, even though not necessarily arising out of it. 

Assume, for example, that a supplier decided to terminate an interna¬ 
tional distribution agreement. Without the knowledge of the distributor, the 
supplier hired some of the distributor’s key employees to work for a new 
distribution company that would be owned by the supplier. The termination 
of the distribution agreement would not take place for a few months, and 
during that time, the key employees continued to work for the first company, 
but solicited customers of that company to switch to the new company once 
it would be in operation. The dispute that was related to this unfair business 
practice could be arbitrated under a broad arbitration clause. The dispute 
did not arise out of the contract because there was no term in the contract 
that said that the supplier could not hire the distributor’s key employees or 
encourage them to solicit the distributor’s customers. That kind of conduct 
is against the law in most jurisdictions, and a term prohibiting unlawful 
conduct would not be expected to be included in a contract. Because the 
parties’ relationship and mutual obligations with respect to fair or unfair 
business practices were defined and governed by laws that were not con¬ 
tract laws, the dispute did not arise out of the contract. Nonetheless, the 
tortious conduct was related to the contract. By having a clause that referred 
to disputes arising out of or related to the contract , the parties could arbi¬ 
trate both the disputes about the termination of the agreement, which arose 
out of the contract, as well as the unfair business practices, which were 
related to the contract. Although the dispute over the unfair business prac¬ 
tices was not a contractual dispute, the arbitration agreement would still be 
enforceable under the New York Convention, because the clause was broad 
enough to cover this kind of legal relationship, which was defined under 
other laws. 


49 New York Convention, art. II. 
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3. Capable of Being Settled by Arbitration 

For an arbitration agreement to be enforceable, the subject matter has to be 
arbitrable, that is, it has to be a subject that the state considers appropriate 
to be arbitrated. In most jurisdictions, for example, issues such as criminal 
matters, child custody, family matters, and bankruptcy are not arbitrable. It 
would be against the law or the public policy of the local jurisdiction to try 
to arbitrate disputes in these areas. In addition, in patent law, the validity 
of the patent will generally not be arbitrable because that is considered to 
be an issue for a local regulatory agency, or for a court. On the other hand, 
disputes arising out of an agreement to license a patent normally would be 
arbitrable, because those disputes are basically contract disputes. 

Increasingly, disputes involving antitrust laws, which were formerly con¬ 
sidered inappropriate for arbitration, are being arbitrated. 50 Securities issues 
are also arbitrable, at least in the United States. 51 Some tribunals have held 
that issues of bribery are not arbitrable, 51 but more recently, commentators 
and courts have taken the position that a mere allegation of illegality should 
not relieve a tribunal of jurisdiction to determine the dispute, including the 
question of illegality. 53 In sum, most disputes today are considered to be arbi¬ 
trable, except for those that fall within clearly defined areas such as criminal 
law, family law, and patent law. 

4. Null and Void, Inoperable or Incapable of Being Performed 

In addition to the conditions required for enforceability - a writing, a legal 
relationship, and a subject matter capable of being arbitrated - the New York 
Convention provides certain defenses to enforcement of an arbitration agree¬ 
ment. In Article 11(3), the Convention states that when an arbitration agree¬ 
ment meets the conditions of Article II(i), a court, at the request of a party, 
must refer the matter to arbitration unless the agreement is “null and void, 
inoperable or incapable of being performed.” 54 While these terms appear 
similar or at least overlapping, commentators and courts have attempted to 
distinguish them. 55 

50 See, e.g., Mitsubishi Motors v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985); Eco 
Swiss China Time Ltd. v. Benetton International N. V., Case 0126/9711999] ECR 
r-3055; Decision of the Swiss Tribunal Federal, (28 April, 1992) Rev. Arb. (1993); 
A. S. A. Bull 368 (1992), aff’d A. S. A. Bull. Vol. 18, no. 2, at 421-426. 

51 See Scherk v. Alberto-Culver, 417 U.S. 506 (1974); Shearson v. McMahon, 482 U.S. 
220 (1987). 

51 See ICC arbitration No. mo (1963); see also J. Gillis Wetter, Issues of Corruption 
before International Arbitral Tribunals, 10 Arb. Int. 277 (1994). 

53 See, e.g., Kreindler, Aspects of Illegality in the Formation and Performance of Con¬ 
tracts, Int. Arb. L. Rev. 2003, 6(1), 1-24. See also, Fiona Trust v. Yuri Privalov [2007] 
EWCA Civ. 20 (Even in cases where bribery is alleged, arbitration clause is still valid.). 

54 New York Convention, art. 11(3). 

55 See, e.g., Albert Jan van den Berg, The New York Arbitration Convention of 1958, 
at 154-161 (1981); Domenico Di Pietro & Martin Platte, supra note 7, at 104-19. See 
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a. Null and Void 

An arbitration agreement could be considered null and void if there was 
lack of actual consent because of fraud, duress, misrepresentation, undue 
influence, or waiver. 56 In addition, a lack of capacity by a party could render 
the agreement null and void. Capacity issues may come up when a party, 
for example a state agency, did not have authority or necessary approvals to 
enter into an arbitration agreement. 57 

An arbitration agreement may also be considered a nullity because the lan¬ 
guage of the clause is so vague that the parties’ intent cannot be determined. 
Defective arbitration clauses, referred to as “pathological,” may nonetheless 
be interpreted by a court in some instances to preserve the parties’ intent to 
arbitrate, even if the choice of an arbitral institution or rules was unclear. In 
other instances, however, the clause may be viewed as so vague that it simply 
nullifies the agreement. 58 

b. Inoperable 

An arbitration agreement may be inoperable as to a particular dispute if 
it is barred by res judicata , because the identical issues between the same 
parties have previously been decided in another legal forum. It could become 
inoperable because the parties revoked it, or entered into an agreement to 
settle the dispute. Another possibility would be that a required time limit 
had expired. If, for example, a party had a limited time after the termination 
of a contract to make a demand for arbitration, and that time period had 
expired, the agreement would be considered inoperable. 

c. Incapable of Being Performed 

An arbitration agreement that is incapable of being performed may also be 
inoperable, and a nullity, so in some cases the overlap of terms may make 
them seem synonymous. An arbitration agreement could be incapable of 
being performed, if, for example, there was contradictory language in the 
main contract indicating the parties intended to litigate. Moreover, if the 


also Bautista v. Star Cruises, 396 F.jd 1289,1301-02 (nth Cir. 2005) (differentiating 
“null and void” from”incapable of being performed.”). 

56 See Azhar Ali Khan v. Parsons Global Services, 480 F. Supp. 2d 327, 340 (D.C. Cir. 
2007) (“Null and void” encompasses “those situations such as fraud, mistake, duress 
and waiver that might be applied neutrally on an international scale.”). 

57 See Redfern & Hunter, et al., Law and Practice of International Commercial 
Arbitration, § 3-28, at 146-48 (2004). 

58 See, e.g., Germany, Court of Appeal, Hamm, Yearbook Commercial Arbitration, 
XXII (1997), at 707, 709 (“[A]n arbitration agreement is null and void when the 
competent arbitral tribunal is neither unambiguously determined nor unambiguously 
determinable.”). Citations omitted. See also Teck Guan SDN BHD v. Beow Guan 
Enterprises PTE LTD., 4 SLR 276 [2003] (Arbitration clause was vague and did not 
make clear that parties had agreed to resolve disputes by arbitration). 
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parties had chosen a specific arbitrator in the agreement, who was, at the 
time of the dispute, deceased or unavailable, the arbitration agreement could 
not be effectuated. In addition, if the place of arbitration was no longer 
available because of political upheaval, this could render the arbitration 
agreement incapable of being performed. If the arbitration agreement was 
itself too vague, confusing, or contradictory, it could prevent the arbitration 
from taking place. 


C. BINDING NONSIGNATORIES 

Although there is a trend today toward finding an arbitration agreement 
enforceable even if not all formalities are strictly met, courts still have jus¬ 
tifiable concerns about requiring a party to arbitrate if it appears that the 
party did not agree to do so. 59 The question of whether a party signed a 
contract containing an arbitration clause can raise issues of intent as well as 
formal contract validity. Moreover, in some instances, a question may arise 
about a third party who did not sign a contract that was valid between at 
least two other parties. In this case, validity of the contract is not an issue; 
rather the question is whether a particular party - a nonsignatory - can be 
required to arbitrate, or whether a non-signatory can compel arbitration 
with a signatory. 

Because consent to arbitration is fundamental, courts have asserted that 
“ [arbitration agreements apply to nonsignatories only in rare circum¬ 
stances.” 60 Increasingly, however, there appears to be a trend among tri¬ 
bunals and courts to extend the obligation to arbitrate to nonsignatories. 61 
The issue arises in many different contexts. Frequently, there is an attempt to 
bind a parent company of a subsidiary that is a signatory, or a State, when a 
company appears to be State controlled. Sometimes the attempt is to bind a 
related or affiliated company, or a successor corporation, or a manufacturer. 

A body of jurisprudence has developed concerning when a nonsignatory 
can be required to arbitrate or compel arbitration, although it is not uniform 
across national borders or within them. Normally, the question of who is a 
party to an arbitration agreement, or who should be estopped from assert¬ 
ing nonadherence to the agreement, is determined by applying principles of 


59 See Grigson v. Creative Artists Agency, 210 F.jd 524, 528 (5th Cir. 2000) (“[Arbi¬ 
tration is a matter of contract and cannot, in general, be required for a matter involving 
[a]... nonsignatory.”). 

60 Bridas SAPIC v. Turkmenistan, 345 F.jd 347, 358 (5th Cir. 2003), citing Westmoreland 
v. Sadoux, 299 F.3d 462, 465 (5th Cir. 2002). 

61 See Carolyn B. Lamm & Jocelyn A. Aqua, Defining the Party - Who is a Proper Party 
in an International Arbitration Before the American Arbitration Association and other 
International Institutions, 34 Geo. Wash. Int’l L. Rev. 711, 713 (2003). 
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contract and agency. Sz A much-cited federal case in the United States has 
set forth five theories for binding nonsignatories: incorporation by refer¬ 
ence, assumption, agency, veil-piercing/alter ego and estoppel. 63 Additional 
theories, such as assignment, novation, third party beneficiaries, guarantee 
clauses, succession by operation of law, subrogation, and the “group of com¬ 
panies” doctrine, have also served as underpinnings for court and tribunal 
analyses concerning rights and obligations of nonsignatories. 64 Some of these 
theories overlap, and a discussion of each of them is beyond the scope of this 
chapter. Nonetheless, it may be useful to consider a few in more detail. 

1. Group of Companies 

The “group of companies” doctrine has been used to find arbitration obliga¬ 
tions in situations where there have been a number of affiliated companies 
involved with various contracts, not all of whom are signatories of the parti¬ 
cular contracts that contain an arbitration clause. Usually, the companies are 
all involved in various aspects of a project, and their obligations and respon¬ 
sibilities are interrelated. In an ad hoc arbitration involving four defendants, 
only one of whom was a signatory, the tribunal found that the other three 
defendants were also bound to arbitrate. 65 The three other companies con¬ 
trolled and financed the signatory corporation and were the only ones that 
were solvent. 66 Although in this case, the nonsignatories - all related com¬ 
panies - were deemed to be bound to the arbitration clause, the “group of 
companies” doctrine has been criticized as being insufficiently grounded in 


61 In the United States, courts have stated that both state and federal law may apply in 
deciding whether a party may be compelled to arbitrate a dispute. See, e.g., R. J. Griffin 
& Co. v. Beach Club II Homeowners Assoc., 384 F.3d 157 (4th Cir. 2004) (“In deciding 
whether a party may be compelled to arbitrate a dispute, we ‘apply ordinary state law 
principles that govern the formation of contracts, "(citing First Options of Chicago v. 
Kaplan, 514 U.S. 938 (1995)), and ‘the federal substantive law of arbitrability’ (citing 
Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983)). See 
also International Paper Company v. Schwabedissen, 206 F.yd 411, 417, n. 4 (4th 
Cir. 2000). (“[Sjtate law determines questions ‘concerning the validity, revocability, or 
enforceability of contracts generally,’ citing Perry v. Thomas, 482 U.S. 483, 493, n. 9, 
but where there are no issues of the contract’s formation or validity, the question of 
whether a non-signatory is bound to a contract that exists between other individuals 
is governed by the ‘federal substantive law of arbitrability.’”). This means that in 
many situations, federal common law, based on federal cases interpreting the Federal 
Arbitration Act and the New York Convention, will be used to determine whether to 
compel arbitration. 

63 Thomson-CSF v. American Arb. Ass’n, 64 F.3d 773, 776 (2d Cir. 1995). 

64 See, e.g., Bernard Hanotiau, Complex Arbitrations, pp. 49-99 (2oojJ. James M. 
Hosking, The Third Party Non-Signatory’s Ability to Compel International Commer¬ 
cial Arbitration: Doing Justice without Destroying Consent, 4 Pepp. Disp. Resol. L. J. 
469, 483-84 (2004). 

65 See Hanotiau, supra note 64, at 42, § 87. 

66 See id. 
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legal reasoning, and simply too vague a basis on which to bind a nonsigna¬ 
tory. 67 When a number of affiliated or related companies are involved in a 
situation in which not all are signatories, some jurisdictions use more tra¬ 
ditional bases, such as alter ego, agency, or estoppel, to determine if the 
nonsignatories should be bound. 68 

2. Equitable Estoppel 

Equitable estoppel is applied to parties rather often in the United States, 
but rarely in civil law countries. The doctrine of equitable estoppel serves 
to preclude a party from enjoying rights and benefits under a contract while 
at the same time avoiding its burdens and obligations. 69 There are basically 
two forms of equitable estoppel which courts consider in these circumstances. 
One is based on a theory of intertwined issues, and the other is based on a 
theory of direct benefits. 

First, with respect to the intertwined issues, it matters whether the party 
resisting arbitration is a signatory or a nonsignatory. The courts are much 
more willing to hold that a signatory cannot get out of an arbitration with a 
nonsignatory when the claims which involve the nonsignatory are inextrica¬ 
bly intertwined with the contract obligations under the agreement signed by 
the signatory. Because the signatory had expressly agreed to arbitrate claims 
of the very type that involve the nonsignatory, the signatory cannot refuse 
to arbitrate with the nonsignatory. 70 On the other hand, the fact that claims 
are inextricably intertwined is insufficient, standing alone, to bind a resisting 
nonsignatory who is not otherwise subject to the tribunal’s jurisdiction. 71 

However, a nonsignatory can be estopped from denying the obligation to 
arbitrate if it has received direct benefits by “knowingly exploiting the agree¬ 
ment [which contained the arbitration clause.]” 71 In these cases, a nonsigna¬ 
tory has typically embraced the agreement, benefited from its provisions, and 
then, once a dispute arises, has repudiated the arbitration clause. Courts are 
not pleased with this kind of conduct, stating that “[t]o allow [a party] to 
claim the benefit of the contract and simultaneously avoid its burdens would 
both disregard equity and contravene the purposes underlying enactment 

67 See, e.g., Redfern & Hunter et al., supra note 57, at 150 (noting that Switzerland has 
refused to recognize the doctrine, that an English court found the doctrine nonexistent 
under English law, and that it is not a doctrine generally relied upon by courts in Erance 
and the United States, even though they may at times permit piercing of the corporate 
veil to bind nonsignatory affiliates.) 

68 See id. 

69 See Intergen N. V. v. Grina, 344 F.3d 134 (1st Cir. 2003). 

70 See, e.g., Sunkist Soft Drinks, Inc. v. Sunkist Growers, Inc., 10 F.3d 753, 757-58 (nth 
Cir. 1993), cert, denied, 513 U.S. 869 (1994); McBro Planning & Devi. Co. v. Triangle 
Elc. Constr. Co., 741 F.2d 342, 344 (7th Cir. 1984). 

71 See Bridas, supra note 60, 345 F.3d, at 361. 

72 See Thomson-CSF, supra note 63, 64 F.3d, at 778. 
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of the Arbitration Act.” 73 Thus, under this theory, if a nonsignatory has 
directly benefited from the provisions of a contract, it will likely be held to 
the arbitration clause. 

3. Veil Piercing/Alter Ego 

As a general matter, a corporate relationship, such as a parent-subsidiary 
relationship, is not sufficient to bind a nonsignatory to an arbitration agree¬ 
ment. However, a court will “pierce the corporate veil” when it no longer 
treats a parent company and a subsidiary as separate legal entities, but rather 
finds that one is the “alter ego” of the other. The theory is also sometimes used 
to bind a government when the contract containing an arbitration clause is 
signed by a government-controlled entity, but not by the government itself. 
Two affiliated entities may lose their distinct juridical identities where their 
conduct demonstrates an abandonment of separateness. 74 This could occur, 
for example, if they operate in ways such as sharing a common office and 
staff, managing both entities by the same officers and directors, intermin¬ 
gling funds, or paying all bills from only one account. Generally, courts do 
not lightly pierce the corporate veil. However, they may hold that one entity 
is the alter ego of the other with respect to the obligations of an arbitration 
agreement if 

1. the owner [parent] exercised complete control over the [subsidiary] 
corporation with respect to the transaction at issue and 

2. such control was used to commit a fraud or wrong that injured the 
party seeking to pierce the corporate veil. 75 

In Bridas S.A.P.I.C. v. Government of Turkmenistan, Bridas, an Argen¬ 
tine company, was awarded U.S. $495 million against the Government of 
Turkmenistan and the state-controlled company, Turkmeneft. 76 Turkmeneft 
had entered a joint venture with Bridas, and the arbitral tribunal had found 
that the Government of Turkmenistan, although a nonsignatory to the joint 
venture agreement, was bound by the arbitration agreement. The award 
against both Turkmeneft and the Government was confirmed by a U.S. dis¬ 
trict court. On appeal, the Fifth Circuit refused to find the Government was 
bound to the arbitration agreement under theories of agency, estoppel, or 
third-party beneficiary, but remanded the case for a fuller determination by 
the lower court of whether the Government of Turkmenistan was the alter 

75 See International Paper Co. v. Schwabedissen Maschinen 8c Anlagen GMBH, 206 F.3d 
411, 418 (4th Cir. 2000). 

74 See Thomson-CSF, supra note 63, 64 F.3d, at 777-78. 

75 See Bridas, supra note 60, 345 F.3d, at 359. 

76 See id., at 352. 
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ego of Turkmeneft. 77 The lower court was asked to consider whether the 
following factors were present: 

(i) the parent and subsidiary have common stock ownership; (2) the 
parent and subsidiary have common directors or officers; (3) the par¬ 
ent and subsidiary have common business departments; (4) the parent 
and subsidiary file consolidated financial statements; (5) the parent 
finances the subsidiary; (6) the parent caused the incorporation of the 
subsidiary; (7) the subsidiary operated with grossly inadequate capital; 

(8) the parent pays salaries and other expenses of the subsidiary; (9) the 
subsidiary receives no business except that given by the parent; (10) the 
parent uses the subsidiary’s property as its own; (n) the daily opera¬ 
tions of the two corporations are not kept separate; (12) the subsidiary 
does not observe corporate formalities. 78 

The appellate court also instructed the district court to consider three addi¬ 
tional factors: 

(1) whether the directors of the “subsidiary” act in the primary and 
independent interest of the “parent”; (2) whether others pay or guar¬ 
antee debts of the dominated corporation; and (3) whether the alleged 
dominator deals with the dominated corporation at arms length. 79 

But that was not all. Because the parties in question were governmental 
entities, the appellate court wanted the district court to focus on factors that 
U.S. courts take into account when determining whether a state agency is 
the “alter ego” of a state for purposes of establishing whether it is entitled 
to sovereign immunity: 

(1) whether state statutes and case law view the entity as an arm of 
the state; (2) the source of the entity’s funding; (3) the entity’s degree 
of local autonomy; (4) whether the entity is concerned primarily with 
local, as opposed to statewide problems; (5) whether the entity has the 
authority to sue and be sued in its own name; and (6) whether the 
entity has the right to hold and use property. 30 

After reviewing all of these factors, the district court concluded that the 
Government did not “exercise complete domination or extensive control” 
over Turkmeneft and that the Government was therefore not an alter ego of 
Turkmeneft. 81 The Fifth Circuit disagreed with the district court’s analysis, 

77 See id. 

78 Id., at 360. 

79 See id. 

80 See id. 

81 See Bridas S.A.P.I.C. v. Government of Turkmenistan, 447 F.jd 411, 414, 418 (5th Cir. 
2006). 
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reversed, and entered judgment for Bridas, authorizing enforcement of the 
arbitration award. The appellate court considered that the undercapitaliza¬ 
tion of Turkmeneft, and various acts of the Government making it impossible 
for the objectives of the joint venture to be carried out, were sufficient evi¬ 
dence of the lack of separateness of the two parties. The court noted that 

[djespite some indicia of separateness, the reality was that when the 
Government’s export ban forced Bridas out of the joint venture, the 
Government then exercised its power as a parent entity to deprive 
Bridas of a contractual remedy. Intentionally bleeding a subsidiary to 
thwart creditors is a classic ground for piercing the corporate veilT 2 

Although the court indicated a general reluctance to use the alter ego theory 
to bind a nonsignatory to an arbitration agreement, it nonetheless found that 
in this case, circumstances warranted such a finding. 

In sum, although requiring arbitration between a signatory and a 
nonsignatory is not something courts or tribunals are eager to do, they will 
in some instances compel a party to arbitrate by applying ordinary contract 
and agency principles. Although the decisions do not always appear consis¬ 
tent, a party seems more likely to be bound if the failure to hold it to the 
arbitration agreement would be contrary to the reasonable expectations of 
the parties. A nonsignatory who is opposing arbitration should always raise 
its objections at the earliest possible time, because it is much more likely to 
succeed if its claims are heard before the award is rendered. Once the parties 
have completed the arbitral process, a court is not nearly as likely to find 
that the original arbitration agreement did not bind the parties. 


8z See id. 


at 420. 


CHAPTER THREE 


Drafting the Arbitration Agreement 


The arbitration agreement serves the critical function of creating a frame¬ 
work for the parties’ own private dispute resolution system outside of 
national courts. To ensure proper functioning of the system, the agreement 
should be drafted with great care. A well-drafted arbitration clause has a 
significant impact on how well the parties resolve the dispute - how effi¬ 
ciently, how fairly, and how successfully. Unfortunately, in negotiating and 
drafting a contract, attorneys and parties too often do not focus on drafting 
the arbitration clause. This can result in a “pathological clause .” 1 A patho¬ 
logical clause is one that is defective in some way. It may be so defective that 
it invalidates the arbitration agreement. At the very least, the defect may 
create a basis for extensive disputes over the meaning of the clause and over 
how the arbitration will proceed. 

There are many kinds of defects that can render a clause pathological. 
For example, the clause may be ambiguous, equivocal, or contain mistaken 
information. The clause may use the wrong name for an arbitral institution 
or its rules, resulting in the choice of a nonexistent institution. Clauses may 
provide for choosing a specific arbitrator, who may be deceased by the time 
an arbitration commences. Parties may state in one clause that disputes will 
be resolved by arbitration, and in another clause in the same contract that 
a particular court will have exclusive jurisdiction of any dispute. Even if 
not pathological, the clause may not provide a process that is efficient or 
beneficial to the parties. 

There are several reasons for the sad neglect of the arbitration clause. 
First, the clause is frequently left until the end of the negotiations, after the 
major issues have been resolved. At that point, parties may think they do 


1 Frederic Eisemann, former Secretary General of the ICC Court of Arbitration, is 
believed to be the creator of the expression, “pathological clause.” See W. Laurence 
Craig, William W. Park, & Jan Paulsson, International Chamber of Commerce 
Arbitration, 127, n. 1 (2000). 
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not have sufficient energy or resources to engage in more negotiations over 
this provision. Second, the lawyers who draft arbitration clauses tend to 
be transactional lawyers, who may have little understanding or knowledge 
about the arbitration process or the significance of the arbitration clause. 1 
And third, parties simply may not believe they will encounter disputes that 
would be worth the transaction costs of researching, understanding, and 
negotiating an arbitration clause that is anything more than boilerplate. 

Even among lawyers who have some understanding of arbitration, there 
can be disagreement about whether the client is better served by a short and 
simple clause, or by a more extensive and complex clause. Much depends 
upon the kind of transaction at issue, the likelihood that a dispute may 
develop, and the ultimate value that a potential dispute would likely have. 
This chapter will consider the arbitration clause on a continuum, from the 
very basic clause to the more extensive and complex clause, to see what 
kinds of elements may provide added value, without turning toward the 
pathological. 


A. ESSENTIAL REQUIREMENTS 

There is a fair amount of conventional wisdom to the effect that a short and 
simple arbitration clause is sufficient, and that there is no need for an elab¬ 
orate or complex clause. 1 3 Moreover, the extensive writings on pathological 
clauses, which suggest that even simple clauses can go badly astray, provide 
a caveat for drafters of more complex clauses. 4 For many arbitrations, the 
simple model clause, proposed by the arbitral institution chosen by the par¬ 
ties to administer the arbitration, will be sufficient. In addition, such a clause 
has stood the test of time, and is clear and familiar to the parties and the 
arbitral institution’s administrators. 

On the other hand, if the parties choose to have an ad hoc arbitration, 
they may need to spell out more specifics in their arbitration clause. If there is 
no administering institution, and the parties do not agree on how to proceed, 
they may have to resort to the court. For example, if they do not agree on 


2 See Thomas Stipanowich, Contract and Conflict Management, zooi Wis. L. Rev. 831, 
834 (2001). As one litigation partner in a large law firm noted, “I found one of the prob¬ 
lems was that many of these [arbitration] issues were addressed by my transactional 
corporate partners, who didn’t like me tinkering with the [arbitration] provisions at 
the end of deals so they couldn’t close the transaction. Unfortunately, the clauses they 
used were often taken out of form books and not really discussed between the parties.” 
Id., at 834, n. 18. 

3 See Julian D. M. Lew, Loukas A. Mistelis, Stefan M. Kroll, Comparative Interna¬ 
tional Commercial Arbitration, 166 § 8-5 (2003) (“Whilst some lawyers draft 
lengthy special form arbitration provisions, this is not generally necessary.”). 

4 See W. Laurence Craig, William W. Park, & Jan Paulsson, supra note 1, 127-135 
(2000). 


A. ESSENTIAL REQUIREMENTS 


41 


the appointment of an arbitrator, a court may be asked to make the appoint¬ 
ment. However, in many ad hoc arbitrations, parties adopt the UNCITRAL 
Arbitration Rules. 5 6 Those rules provide that if the parties have not agreed 
upon the appointment of the arbitrator, and if they have not agreed upon an 
appointing authority, either party may request the Secretary-General of the 
Permanent Court of Arbitration at The Hague to designate an appointing 
authority.' 1 Once a tribunal is in place, there is less danger that the parties 
will have to resort to a court to ensure that the arbitration goes forward. 

Whether the arbitration agreement is for an ad hoc arbitration or an 
institutional arbitration, it is important for it to be in writing. As noted in 
the previous chapter, a writing is required for enforcement purposes under 
the New York Convention, and is also required by many arbitration laws, 
such as the UNCITRAL Model Law, which has been adopted as the law 
of many countries. Although, as discussed previously, UNCITRAL has pro¬ 
posed amendments to the Model Law and recommended interpretations of 
certain provisions of the New York Convention that would render the writ¬ 
ing requirement less critical, 7 8 for the present, prudent counsel should ensure 
that an arbitration agreement is in writing. 

Parties who choose an institution to administer their arbitration are well 
advised to use the institution’s model arbitration clause in their contract. A 
fairly typical model clause is the one recommended by the London Court of 
International Arbitration (LCIA): 

Any dispute arising out of or in connection with this contract, includ¬ 
ing any question regarding its existence, validity or termination, shall 
be referred to and finally resolved by arbitration under the LCIA Rules, 
which Rules are deemed to be incorporated by reference into this 
clause. 

The number of arbitrators shall be [one/three]. 

The seat, or legal place, of arbitration shall be [City and/or Country]. 

The language to be used in the arbitral proceedings shall be [ ]. 

The governing law of the contract shall be the substantive law of [ ]. 

5 Available at http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules/arb-rules. 
pdf. 

6 See id. arts. 6 .z and 7.2(b). 

7 See Chapter 2 supra. Section B(i) (a-b). 

8 Available at http://www.lcia-arbitration.com/. This clause anticipates application to a 
dispute that might arise sometime in the future. Slighty different language is generally 
used where there in no arbitration clause in the contract, but parties wish to submit an 
existing dispute to arbitration (a submission agreement). For a submission agreement 
triggering an arbitration under the LCIA rules, the first paragraph of this clause is 
changed to read as follows: “A dispute having arisen between the parties concerning [ ], 
the parties hereby agree that the dispute shall be referred to and finally resolved by 
arbitration under the LCIA Rules.” The remaining language is the same as in the basic 
LCIA clause above. 
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Parties who use such a clause, with the blank areas appropriately filled in, 
will be generally assured that if challenged, this clause will be upheld, and 
the arbitration will go forward according to its terms. Therefore, for many 
arbitrations, such a clause will suffice. The institution’s arbitration rules, 
which are chosen in this clause, will deal with the formation of the arbitral 
tribunal, the conduct of the hearings, and other details in connection with 
the arbitral process. 

The scope of the clause above is broad, because it does not just apply to 
contract interpretation issues, but to any issue in a dispute that arises out 
of or in connection with the contract. As noted in Chapter 2, the broad 
language means that both contract issues, which arise out of the contract, 
and tort issues, which are related to the contract, can be determined in the 
arbitration. The tort issues will not have to be decided in a separate litigation. 
The last thing most parties want is to have some issues decided in arbitration, 
while related issues are decided in litigation because the arbitration clause 
was too narrow to cover all the parties’ various claims against each other. 

1. Choice of Arbitrators 

In filling in the blanks of the model clause above, parties will need to make 
some important decisions. In determining whether to have one or three arbi¬ 
trators, for example, a party should consider how complicated the trans¬ 
action is, how likely a dispute will arise, and the estimated value of the 
potential dispute. In a dispute involving contract interpretation issues, in 
which the amount at stake is around U.S. $500,000 to U.S. $1,000,000 or 
less, one arbitrator is probably adequate, although in any given case, needs 
and requirements may be different. With one arbitrator, it should be eas¬ 
ier to schedule hearings, the costs would be lower, and the proceedings and 
award should move forward more quickly, because there would be no need 
for members of a tribunal to confer and debate over various points. 

On the other hand, in complex, high value disputes, parties generally pre¬ 
fer to have three arbitrators. Although having three arbitrators is much more 
expensive than having one, and organizing the schedules for hearings can be 
difficult, when there are substantial amounts of money at stake, most parties 
feel more comfortable with three arbitrators. With respect to the complexity 
of the issues, three minds are generally better than one at absorbing all the 
necessary information, and arriving at a reasonable resolution. In addition, 
when the parties are from different cultural or legal backgrounds, a party 
may want at least one arbitrator to have some knowledge and understanding 
of its own culture and legal system. In such a case, the parties may agree, 
and may put in their arbitration clause that each party will appoint one 
arbitrator, 9 and the two party-appointed arbitrators will choose the third 

9 Even if appointed by one of the parties, an arbitrator must be independent and impar¬ 
tial, as will be discussed infra in Chapter 6. 
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arbitrator, who will serve as chair. If the parties do not agree upon a method 
of choosing the arbitrators, selection will occur in accordance with the rules 
of the administering institution. 

Parties also may want to set forth specific qualifications that the arbitra¬ 
tors should have, such as experience or expertise in a particular field, or the 
ability to speak a particular language. One should be careful, however, not to 
specify so many characteristics that it becomes impossible to find arbitrators 
who meet all of the qualifications. This could possibly result in invalidating 
the arbitration clause. 

2. Place of Arbitration 

Choosing the place of the arbitration is important because generally the 
arbitration law of the arbitral situs will be the law that governs the arbitration 
(the “lex arbitri”). Parties want an “arbitration friendly” regime, that is, 
one that will not unduly interfere with the arbitral process. If any court 
intervention is needed or occurs during or after the arbitration, the local law 
governing arbitrations will have an impact on the proceedings. 

Parties will also tend to choose a country that is not the place of business 
of either party, so that they will be in a “neutral” forum. In addition, it 
is important to choose a situs within a country that is a party to the New 
York Convention (“a Contracting State”). Many countries have declared 
they will only enforce arbitration awards that were made in another Con¬ 
tracting State. 10 Thus, if the place of arbitration was not within a Contract¬ 
ing State, the award might not be enforceable under the Convention in the 
jurisdiction where the losing party’s assets are located. 

In addition, the arbitration should be held in a place where the infras¬ 
tructure is sufficiently developed to permit reasonable transporation to and 
from the location, where basic technology is available (phones, faxes, inter¬ 
net access), and where the political and economic structure is stable. One 
rule of thumb: Do not hold an arbitration in a place where you would not 
go on vacation. 

3. Language of the Arbitration 

Parties should state the language of the arbitration in the arbitration clause. 
While some parties assume the language of the contract will be the language 
of the arbitration, that may not necessarily be the case. The tribunal could 
decide differently, unless the parties have specifically agreed upon a language. 
A client that had to assume unexpected costs of translating documents and 
witness testimony because the lawyers had never specified the language in 
the arbitration clause would not be a happy client. 

IO New York Convention, art. 1(3) (“[A]ny state may on the basis of reciprocity declare 

that it will apply the Convention to the recognition and enforcement of awards made 

only in the territory of another Contracting State.”). Available at www.uncitral.org. 
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4. Substantive Law 

The substantive law governing the contract does not necessarily have to be 
in the arbitration clause, but it is not a bad idea to put it there. Its loca¬ 
tion within the arbitration clause should prevent one side from arguing that 
the substantive law governing the contract may not necessarily be the sub¬ 
stantive law governing the arbitration agreement. No matter where they put 
it, however, the parties should definitely specify the substantive law they 
have agreed upon, in order to avoid unnecessary disputes at the time of the 
arbitration. 


B. ADDITIONAL PROVISIONS 

While the above elements should be included in every arbitration agree¬ 
ment, there are additional clauses that can give more control to parties who 
want to go beyond the basics. Before adding additional clauses, however, a 
lawyer should be very familiar with the rules that the parties have chosen to 
govern the arbitration. There is no need to add provisions that are already 
adequately covered by an institution’s rules, and it is not a good idea to 
contradict institutional rules that appear to be mandatory. There have been 
instances when the International Chamber of Commerce (ICC), for example, 
has refused to administer an arbitration where the parties chose its rules, but 
then tried to vary them in ways that the ICC did not consider permissible. 11 
There will be many times, however, in any arbitral organization’s list of rules 
where a requirement will be stated as mandatory “unless otherwise agreed 
by the parties.” That is a green light for the parties to “agree otherwise.” On 
the other hand, if that proviso is not present, one should hesitate to include 
a provision that would contradict the institutional rule. 

1. International Bar Association Rules on Taking Evidence 

One fairly simple way of adding value without risk of pathology is to incor¬ 
porate various rules developed by the International Bar Association (IBA). 
For example, since most arbitral rules do not deal in detail with issues of 
evidence, the arbitration clause could include an agreement that the arbitra¬ 
tion be conducted according to the IBA Rules on the Taking of Evidence in 
International Commercial Arbitration, which were adopted in 1999. 11 These 
rules provide a good harmonization of civil and common law approaches to 

11 See Yves Derain & Eric Schwartz, A Guide to the ICC Rules of Arbitration, at 8 
(2005) (“[T]he ICC has, from time to time, refused to administer arbitrations where 
the parties have agreed to alterations of its Rules that the Rules do not themselves 
contemplate.”) 

11 Available at http://www.ibanet.org. In the Foreword to these Rules, the drafters rec¬ 
ommend adding the following clause if parties wish to adopt the IBA Rules of Evidence 
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taking evidence, and provide parties with a fair amount of certainty about 
how the tribunal will deal with documents, witnesses, and experts. Many 
practitioners, however, prefer that the IBA Rules of Evidence be used as 
guidelines, rather than be imposed by party agreement. 13 

If, however, parties wanted more discovery than the IBA rules provide, 
they would need to specifically provide for it in the arbitration clause. First, 
parties should negotiate in advance if they want rights to specific kinds of dis¬ 
covery, such as depositions or interrogatories, which are otherwise unlikely 
to be permitted in the arbitral proceedings. The clause might set forth a spe¬ 
cific number of depositions permitted for each party, as well as other kinds 
of discovery devices which the parties can agree upon, such as interroga¬ 
tories and document requests, the extent of expert discovery, and possibly 
a timetable for completing discovery. Most parties do not want this level 
of discovery in arbitration, however, because they generally do not want to 
lengthen the proceedings and increase the cost. On the other hand, if the 
parties want this kind of process, they should agree upon its scope in the 
arbitration clause. 

2. Preliminary Relief 

Parties may also want to consider including a provision for preliminary 
or interim relief. Parties may need relief urgently, perhaps even before an 
arbitral tribunal can be constituted. It can be useful, therefore, to incorporate 
appropriate procedures, such as the ICC Rules of a Pre-Arbitral Referee 
Procedure. 14 The purpose of this procedure is to permit a rapid solution 
to an urgent preliminary issue. The referee is empowered, for example, to 
order measures necessary to prevent immediate damage or irreparable loss, 
or to preserve or establish evidence. The procedure is only available if the 
parties have agreed to it in writing. Thus, the ICC recommends the following 
language for the arbitration clause: 

Any party to this contract shall have the right to have recourse to 
and shall be bound by the Pre-Arbitral Referee Procedure of the Inter¬ 
national Chamber of Commerce in accordance with its Rules for a 
Pre-Arbitral Referee Procedure. 15 

Using a different approach, the American Arbitration Association Inter¬ 
national Centre for Dispute Resolution (ICDR) has adopted a procedure, 
entitled “Emergency Measures of Protection,” which it has included as 

in their arbitration clause: “In addition to the (rules chosen by the parties), the parties 
agree that the arbitration shall be conducted according to the IBA Rules of Evidence.” 

13 See Chapter 7 infra. Section E. 

14 See http://www.iccwbo.org/court/Arbitration/. 

13 Id. 
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Article 37 of its International Arbitration Rules. 1 " Under the ICDR Rules, 
the provision on emergency measures will apply unless the parties agreed 
otherwise. The ICDR procedure is thus an opt-out procedure, rather than 
an opt-in procedure as provided in the ICC Pre-Arbitral Referee Proce¬ 
dure. If the ICDR rules are chosen, therefore, there is no need for parties 
to specifically reference such interim relief in their arbitration clause. The 
Emergency Measure of Protection will be available to the parties, as long 
as they did not specifically opt-out of Article 37. The emergency arbitrator 
appointed pursuant to the ICDR rules has the power “to order or award any 
interim or conservancy measure the emergency arbitrator deems necessary, 
including injunctive relief and measures for the protection or conservation of 
property.” 17 

3. Technical Expertise 

If there is likely to be a dispute about technical issues, parties can provide 
in their arbitration clause for the dispute to be resolved by an expert. The 
clause can either provide that the expert will render a binding or a nonbinding 
decision. If the decision is nonbinding, the parties can provide that if they 
cannot settle the dispute after the expert has rendered an opinion, then a 
binding arbitration will follow. The ICC International Centre for Expertise, 
for example, provides experts to assist in technical, financial or contractual 
matters. It suggests the following clause for a situation where an expert’s 
opinion will be nonbinding: 

In the event of any dispute arising out of or in connection with clause 
[X] of the present contract, the parties agree to submit the matter, 
in the first instance, to administered expertise proceedings in accor¬ 
dance with the Rules for Expertise of the International Chamber of 
Commerce. If the dispute has not been resolved through such admin¬ 
istered expertise proceedings it shall, after the Centre’s notification of 
the termination of the expertise proceedings, be finally settled under 
the Rules of Arbitration of the International Chamber of Commerce by 
one or more arbitrators appointed in accordance with the said Rules of 
Arbitration. 18 

4. Multistep Dispute Resolution Clauses 

Another form of clause to consider is a multistep clause. This clause pro¬ 
vides that when a dispute arises, the parties will first attempt to resolve it 

16 ICDR International Arbitration Rules are available at its website, under International 
Dispute Resolution Procedures, International Arbitration Rules, http://www.adr.org/ 
icdr. 

17 ICDR Rules, art. 37. 

18 Available at http://www.iccwbo.org/drs/english/expertise/alLtopics.asp. 
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by negotiation. If they are unsuccessful, they will then engage in mediation, 
and, if they still cannot reach a resolution, they will commence the pro¬ 
cess of a binding arbitration. Many arbitral institutions propose clauses to 
accomplish this multistep procedure. 19 Some practitioners, however, refer 
to the multistep clause as “the courtesy trap.” The problem with requiring 
parties to negotiate and mediate before going to arbitration is that if the 
relationship has broken down, one or both parties may have no real interest 
in negotiation or mediation, and having to go through the steps may simply 
delay the process. On the other hand, mediators will tell you that some very 
hostile parties have been able to resolve issues through mediation. Moreover, 
short time frames for each stage, with the possibility that parties can agree 
to extend the time frames, will help prevent unnecessary delay if the parties 
are not serious about resolving the dispute in the nonbinding stages. 

If one uses a multistep clause, one should consider providing that exec¬ 
utives at a certain high level in the company - generally a level where they 
have authority to negotiate and reach a settlement - are required to partici¬ 
pate in the first (nonbinding) stages. A corporate executive who is at a level 
above those employees directly involved in the fray will have more business 
incentive to resolve the dispute, and less concern about posturing or saving 
face than employees close to the dispute. 

5. Dispositive Motions 

Parties may also want to make dispositive motions, that is, motions that 
will summarily dispose of a claim or issue, without the need for a hearing. 
Institutional rules deal differently with the issue of whether a party has the 
right to a hearing. The Swiss Rules provide that “ [a]fter consulting with the 
parties, the arbitral tribunal may... decide to conduct the proceedings on 
the basis of documents and other materials.” 10 Thus, the decision whether 
or not to have a hearing is ultimately within the discretion of the tribunal. 

19 Multistep clauses are also sometimes referred to as “combined mediation and arbitra¬ 
tion clauses.” The multistep clause recommended by the ICDR is as follows: 

In the event of any controversy or claim arising out of or relating to this contract, 
the parties hereto shall consult and negotiate with each other and, recognizing their 
mutual interests, attempt to reach a solution satisfactory to both parties. If they do 
not reach settlement within a period of 60 days, then either party may, by notice 
to the other party and the International Centre for Dispute Resolution, demand 
mediation under the International Mediation Rules of the International Centre 
for Dispute Resolution. If settlement is not reached within 60 days after service 
of a written demand for mediation, any unresolved controversy or claim arising 
out of or relating to this contract shall be settled by arbitration in accordance 
with the International Arbitration Rules of the International Centre for Dispute 
Resolution. See www.adr.org/icdr. 

10 Swiss Rules, art. 15, § 2, available at http://www.swissarbitration.ch/rules.php or to 
go directly to the English version, http://swissarbitration.ch/pdf/SRIA_english.pdf. 


48 


DRAFTING THE ARBITRATION AGREEMENT 


The LCIA Rules, on the other hand, establish a right to a hearing, if any party 
requests it. Article 19.i provides that “[a]ny party which expresses a desire 
to that effect has the right to be heard orally before the Arbitral Tribunal 
on the merits of the dispute, unless the parties have agreed in writing on 
documents-only arbitration.” 11 

Interestingly, one U.S. arbitral institution, JAMS, provides for dispositive 
motions in its domestic arbitration rules, but not in its international rules. 
JAMS states in its Comprehensive Arbitration Rules and Procedures that 
an arbitrator can decide a dispositive motion relating to a claim or issue 
at the request of one party, so long as the other party has been provided 
with proper notice. 11 While the JAMS Rule appears to apply to a prehearing 
motion, the American Arbitration Association Commercial Rules, and the 
ICDR Arbitration Rules provide that at the hearing, the arbitrator has the dis¬ 
cretion to “direct the parties to focus their presentations on issues the decision 
of which could dispose of all or part of the case.” 13 

Parties participating in a complex commercial case could view the disposi¬ 
tive motion as an important, cost-saving device, and may want to create in the 
arbitration clause a procedure for the filing and determining of such motions. 
Presumably, such a provision would override any institutional rule to the 
contrary, which provided, for example, the right to a hearing if requested by 
either party. However, as noted above, there have been instances where an 
arbitral tribunal has refused to administer an arbitration because the par¬ 
ties agreed in the arbitration clause to changes in the rules not specifically 
permitted by the rules themselves. 14 


6. Legal Fees and Costs 

When parties to arbitration agreements engage in increased discovery and 
other litigation devices within the arbitration framework, the inevitable 
result is additional legal fees and related costs. Parties should negotiate 
exactly how the issue of fees and costs will be handled, that is, whether the 
arbitrators will have complete discretion in determining who pays the costs 
and legal fees, whether the losing party will automatically bear all costs of the 
arbitration as well as the legal fees of the prevailing party, or whether each 
party will bear its own costs and fees. An economically stronger party may 


11 LCIA Rule 19.1, available at http://www.lcia-arbitration.com/. 

11 JAMS Comprehensive Rules, Rule 18, available at http://www.jamsadr.com/rules/ 
comprehensive.asp. 

23 American Arbitration Association Commercial Arbitration Rules, R-3o(b), available 
at http://www.adr.org/sp.asp?id=z244o#R3o; ICDR Rules, art. 16(3), available at 
http://www.adr.org/sp.asp ?id=28i44#Conduct. 

24 See Derain & Schwartz, supra note n. 
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think it advantageous to require the losing party to bear all administrative 
and legal costs, reasoning that this may be a disincentive to the smaller party 
to commence arbitration. Between two relatively equal parties, there may 
be a preference for each party to bear its own costs (including legal fees), 
since costs in major arbitrations can be quite substantial. In any case, to 
avoid surprise, parties should consider including in the arbitration clause an 
agreement as to how costs will be allocated. 


7. Confidentiality 

Another issue parties may wish to deal with in their arbitration clause is 
confidentiality. Although confidentiality is touted as one of the advantages 
of arbitration, some arbitral rules place obligations only on the adminis¬ 
trators and arbitrators, but not on the parties. 25 Moreover, fact witnesses 
are not bound by confidentiality, nor are experts, unless they sign separate 
confidentiality agreements. Even if the parties agree on confidentiality pro¬ 
visions, they may be overridden if there is a court challenge. Although some 
courts, particularly in England, have found an implied obligation of confi¬ 
dentiality, Australian and U.S. courts tend to only enforce parties’ express 
agreements. 26 Even with an express agreement, however, it is difficult, if not 
impossible, to prove breach when information leaks out. 27 Nonetheless, a 
confidentiality clause may at least provide some disincentive to parties to talk 
freely about the process or results of an arbitration. If parties are concerned 
about keeping their arbitration proceedings and results confidential, and if 
the institutional rules do not sufficiently provide for confidentiality, they 
might consider using the following clause recommended by the American 
Arbitration Association: 


25 For example, the confidentiality provision of the ICDR, in Article 34, applies only to 
arbitrators and administrators, not to parties: 

Confidential information disclosed during the proceedings by the parties or by 
witnesses shall not be divulged by an arbitrator or by the administrator. Except 
as provided in Article 27, unless otherwise agreed by the parties, or required 
by applicable law, the members of the tribunal and the administrator shall keep 
confidential all matters relating to the arbitration or the award. 

Available at http://www.adr.org/sp.asp ?id=28i44#Confidentiality. 

The ICC Rules place no specific obligation of confidentiality on the parties, but 
provide in Article 20(7) that “The Arbitral Tribunal may take measures for protecting 
trade secrets and confidential information.” Available at http://www.iccwbo.org/court/ 
english/arbitration/rules.asp#article_20. 

26 For a discussion of various cases dealing with this issue, see Craig, Park and Paulsson, 
supra note 1, at 311-318. See also Alexis C. Brown, Presumption Meets Reality: An 
Exploration of the Confidentiality Obligation in International Commercial Arbitra¬ 
tion , 16 Am. U. Int’l L. Rev. 969 (2001). 

27 See Brown, supra note 26, at 1014-1017. 
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Except as may be required by law, neither a party nor an arbitrator may 
disclose the existence, content, or results of any arbitration hereunder 
without the prior written consent of both parties. 18 

The clause could also provide that any fact witness or expert witness testify¬ 
ing on behalf of a party will be required by that party to enter into a written 
confidentiality agreement. 

8. Expanded Judicial Review 

Whenever parties add to an arbitration clause provisions that potentially 
conflict with the local law, they risk invalidating the arbitration agreement 
or the arbitration award. An example of a provision that might cause an 
arbitration award to be invalidated in some jurisdictions is a clause that 
provides for expanded judicial review of an arbitration award. In France, 
for example, the Paris Court of Appeal annulled an international arbitration 
award because the parties had provided for an appeal of the arbitrators’ 
award, which was not permissible under French law. 19 France permits an 
appeal of a domestic award, but not of an international award. 30 

In the U.S., circuit courts are split over whether to enforce a clause in 
the parties’ arbitration agreement providing for expanded judicial review. 31 
Some courts have taken the position that such a clause is enforceable, holding 
that the Federal Arbitration Act requires courts to enforce an arbitration 
agreement according to its terms. 31 Other courts have determined that the 
Federal Arbitration Act (FAA) does not permit expanded judicial review 
because the only grounds which may be considered by an appellate court in 
an action to vacate an award are the narrow grounds set forth in the statute, 
which do not include review of mistakes of fact or law. 33 

This split in the circuit courts should be resolved by the U.S. Supreme 
Court in a case called Hall Street Assoc, v. Mattel, Inc. 34 This case has been 


28 Available in the AAA’s Drafting Dispute Resolution Clauses - A Practical Guide, at 36 
(amended and effective July 1, 2004), http://www.adr.org/sp.asp?id=4i25. 

29 Societe de Diseno v. Societe Mendes, Cour d’appel, Paris, 27 October, 1994. Rev. Arb. 
at 263 (1995). 

30 Derain & Schwartz, supra note 11, at no. England permits review on points of law 
in certain circumstances unless the parties opt out. English Arbitration Act of 1996, 
Article 69(1). 

31 For a discussion of these issues, see Margaret L. Moses, Can Parties Tell Courts What 
to Do? Expanded Judicial Review of Arbitral Awards, 52 Kansas Law Review 429 
(2.004). 

32 See, e.g., Gateway Technologies v. MCI Telecommunications Corp., 64 F.3d 993 (5th 
Cir. 1995). 

33 See, e.g., Bowen v. Amoco Pipeline Co., 254 F.3d 925 (10th Cir. 2001); Kyocera Corp. 
v. Prudential-Bache Trade Services, Inc., 341 F.3d 987 (9th Cir. 2003) (en banc), cert, 
denied, 540 U.S. 1098 (2004). 

34 196 Fed. Appx. 476 (9th Cir. 2006), cert, granted, (U.S. 29 May, 2007) (No. 06-989). 
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set for argument before the Supreme Court in the term which begins in 
October 2007. The Court will determine whether the Ninth Circuit erred in 
holding that the FAA does not permit enforcement of the parties’ agreement 
providing for more expansive judicial review of an arbitration award than 
is provided in the text of the FAA. Because of the present uncertainty as to 
enforcement, parties who plan to arbitrate in the United States would be 
well advised not to include in their arbitration agreement a clause agreeing 
to judicial review of issues of fact and law until the U.S. Supreme Court has 
determined the legality of expanded judicial review. 35 

If the arbitration law applicable to the proceedings is English law, and if 
the parties are sure they do not want judicial review on questions of law, then 
they may need to include a provision in their arbitration clause that there 
will be no appeal of questions of law. The English Arbitration Act provides 
that “unless otherwise agreed by the parties, a party to arbitral proceedings 
may... appeal to the court on a question of law arising out of an award 
made in the proceedings.” 36 Even though such an appeal cannot be brought 
without the leave of the court or the agreement of all the parties, 37 there is 
still the possibility that an appeal of the award could occur unless the parties 
have specifically agreed otherwise in the arbitration clause. If, however, there 
is a waiver of the right of appeal in the arbitration rules chosen by the parties, 
courts have held that this constitutes an effective agreement not to appeal on 
the point of law. 3 * A further limitation is that a “question of law” is defined 
in the Act as meaning a question of English law, and thus does not appear 
to include a question of foreign law. 39 

9. Waiver of State Immunity 

When one party to a contract is a state or state entity, there is a risk that it 
will claim sovereign or state immunity from the jurisdiction of another state. 
However, if a state has agreed to an arbitration clause in its contract, that 
agreement is generally considered a waiver of its immunity, so that it should 
be bound to arbitrate under the rules and laws which govern the arbitration. 
This may not, however, be true in all jurisdictions. 

A further risk is that the state entity will assert immunity from enforcement 
of an award against its assets. In some countries, the forum state will allow 
execution against the commercial assets of a foreign sovereign. Nonetheless, 

35 See Moses, supra note 31, at 456-65. 

36 English Arbitration Act 1996, art. 69(1). 

37 See id. art 69(2). 

38 See, e.g., Sanghi Polyesters LTD (India) v. The International Investor (KCFC) (Kuwait) 
(2000), 1 Lloyd’s Rep. 480. (“When parties agree to ICC arbitration they undertake 
by art. 24 to waive their right to appeal insofar as that can validly be done.”). See also, 
Marine Contractors, Inc. v. Shell Petroleum Development Co. [1984] 2 Lloyd’s Rep 
77, CA. 

39 See English Arbitration Act 1996, art. 82(1). 
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courts may be deferential to a foreign state’s declaration that certain assets 
are not commercial assets. 40 For these reasons, it may be wise for parties 
dealing with a state entity to include in an arbitration clause a provision 
such as the following, if they can persuade the state entity to agree: 

The obligations and performance by the Purchaser as required under 
this Agreement constitute commercial acts rather than public or gov¬ 
ernmental acts. Neither the Purchaser nor its agents or representatives 
are entitled to or will claim any right of immunity in any jurisdic¬ 
tion from arbitration, suit, jurisdiction, judgment, attachment, set-off, 
enforcement or execution of an award against its assets, or from any 
other legal procedure or remedy relating to its obligations under this 
Agreement. 

10. Multiparty Agreements 

In cases where a dispute is likely to involve more than two parties, there 
are some additional considerations that need to be addressed in the arbi¬ 
tration clause. 41 Two kinds of situations represent the most common multi¬ 
party relationships. First, there might be several related contracts, such as in 
an owner-contractor-subcontractor dispute, or a supplier-distributor-bank 
financing dispute. Second, there could be more than two parties who are 
all parties to one contract, such as in a consortium, a joint venture, or a 
partnership. In the first situation, where there is more than one contract, 
one efficient way to handle the arbitration agreement is to have an identical 
arbitration clause in all contracts, which consolidates the dispute process. 42 - 
In the second case, where the parties are all parties to the same contract, 
one clause should suffice. However, it is often the case that individual parties 
to a multiparty contract may have reason to engage subcontractors, who 
might need to be joined in an arbitration procedure. Therefore, the arbi¬ 
tration clause should require any party that enters into a contract with a 
person not party to the main agreement to include in its subcontract that 

40 See Alcom Ltd. v. Republic of Columbia and others [1984] A.C. 580, where an English 
court accepted a foreign ambassador’s declaration that a particular account was not 
used for commercial purposes. See also AIG Capital Partners Inc. and another v. Repub¬ 
lic of Kazakhstan and others [2.005] EWHC 2239 (Comm) (Assets in London that were 
part of a National Fund managed by the National Bank of Kazakhstan were immune 
from enforcement proceedings with respect to arbitration award against Republic of 
Kazakhstan). 

41 Bernard Hanotiau, Complex Arbitrations: Multiparty, Multicontract, Multi- 
Issue and Class Actions (2005) is very good source of information about multiparty 
agreements. It includes an Appendix with a number of model complex arbitration 
clauses. 

4Z The AAA, in its online guide, Drafting Dispute Resolution Clauses- A Practical Guide, 
provides, at 29-30, an example of a clause for consolidating disputes among a number 
of parties. Available at http://www.adr.org/si.asp?id=4i25. 
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the subcontractor is bound by the dispute resolution provisions of the main 
contract. 43 

In either the case of multiple contracts, or the case in which all of the 
parties are parties to the same contract, the arbitration clause should make 
clear how the arbitrators are to be chosen. Complications may arise when 
two or more parties on a side have to choose a single arbitrator, and they 
cannot agree, or when parties represent more than two different viewpoints, 
but each cannot nominate its own arbitrator. 

This kind of issue arose in the case of Siemens AG v. Dutco, where the 
respondents were not able to agree on an arbitrator, so the ICC Court of 
Arbitration appointed that arbitrator. 44 The claimant, on the other hand, 
was able to appoint the arbitrator it wanted. 45 The French Cour de Cas¬ 
sation found that the parties were not treated equally, and invalidated the 
arbitration award. 46 

The ICC and the LCIA have since revised their rules, so that if the parties 
on one side cannot agree upon an arbitrator, the arbitral institution will 
appoint the arbitrators for both sides. 47 If the parties have chosen an ad hoc 
proceeding, or have selected an arbitral institution without a rule dealing 
with this kind of situation, they should consider drafting a provision in the 
arbitration clause permitting, in the absence of agreement of all the parties, 
a neutral third party to appoint all of the arbitrators. 


C. CONCLUSION 

Parties to an arbitration agreement enjoy substantial autonomy to determine 
the parameters of the legal regime in which their disputes will be resolved. 
In international agreements, counsel who draft arbitration clauses need to 
be well informed and educated about creating a legal framework that works 
well - that permits the procedures they desire, that minimizes the need for 
disputes about the framework itself, that does not risk violating institutional 
or legal mandatory rules, and that does not create the kind of ambiguities 
and uncertainties that can invalidate the agreement to arbitrate. Clear and 
knowledgeable drafting of an arbitration agreement can significantly impact 

43 See , e.g., Hanotiau, supra note 41, at 314 (“[N]o Party shall enter into a contract relat¬ 
ing to the Project with a person not a party to this Agreement... unless... a clause is 
included in such contract stating that any Dispute arising thereunder shall be exclu¬ 
sively and finally resolved pursuant to the provisions of the Agreement and that all 
Parties to any such contract expressly consent to be bound by this Agreement as if 
signatories hereto.”). 

44 See Cour de Cassation, 7 January, 1992, Rev. Arb 470 (1992). 

45 See id. 

46 See id. 

47 See ICC Rules, art. 10(2), and LCIA Rules, art. 8.1. 
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an international transaction by providing for efficient resolution of disputes. 
Moreover, a well-drafted clause may even contribute to the ongoing busi¬ 
ness relationship by deterring parties from actually bringing a claim. When 
the arbitration clause is clearly valid, and sets forth a process that will work 
smoothly and efficiently, parties should have less incentive to resort to delay¬ 
ing tactics involving the courts, and more incentive to avoid both litigation 
and arbitration by simply settling their dispute informally. 



CHAPTER FOUR 


Applicable Laws and Rules 


A. IMPORTANCE OF THE LAW 

How important is the law in international commercial arbitration? That may 
depend upon the particular case. In some arbitrations, the arbitrators’ task 
will primarily be to understand the facts and to apply the contract terms 
to the facts. Procedural issues will be resolved in accordance with the rules 
chosen by the parties. Legal questions may not be raised or argued. In other 
arbitrations, difficult or technical legal questions may be at the core of the 
dispute. 

Although party autonomy is an important element of arbitration, none¬ 
theless, the parties’ contract, and their dispute, do not exist in a legal vacuum. 
There are layers of laws and rules that may be applicable , 1 and complica¬ 
tions increase when more than one national law may properly apply to the 
arbitration. Typically, the parties will choose a law to govern the contract. 
This law, which is the substantive law, is likely to be the national law of 
one of the parties. Or, in a contract for the sale of goods, it could be an 
international law such as the United Nations Convention on Contracts for 
the International Sale of Goods (CISG). 

The law applicable to the arbitration procedure is usually a different 
national law - the arbitration law at the seat of the arbitration. In addi¬ 
tion to these two laws, other laws may come into play. This chapter will 
discuss the various laws, as well as what happens when parties have not 
chosen a governing law or a seat for the arbitration. 

Today, the role of the various laws and their application to international 
arbitration is the subject of ongoing debate. Some of the debate focuses 
on the extent to which an international arbitration can detach itself from 

1 The term “applicable law” is used here to mean all laws applicable to international 
commercial arbitration, not simply the substantive law. 
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national law, how the new lex mercatoria ~ can or should be properly used in 
international arbitration, the amount of discretion arbitrators have to choose 
an applicable law and what methodology they should employ, and the duty 
of the arbitrator to apply the law. These and other issues will be discussed 
in the sections below. 


B. DELOCALIZATION V. TERRITORIALITY 
1. Arguments Favoring Delocalization 

A number of years ago, primarily in the 1980s, there were some rather 
passionate arguments made in favor of delocalization of international arbi¬ 
tration. 2 3 Delocalization is also referred to as stateless, floating, or a-national 
arbitration. It is based on a theory that international arbitration should not 
be fettered by the local law of the place where the arbitration occurs. Parties 
frequently choose a seat of arbitration in a country where neither party’s 
business interests are located. In addition, the seat may be chosen simply 
because it is convenient to both parties. The concern is that the local pecu¬ 
liarities of a law and a court system, which might impede the effectiveness 
of the arbitration proceedings, should not be imposed on an international 
arbitration just because the proceedings happen to be located in the jurisdic¬ 
tion. A matter of particular concern is that the local court might find a way 
to vacate the arbitral award under its local law when a party moves to set 
aside the award, possibly rendering the process a waste of the parties’ time 
and resources. 

The proponents of delocalization argued that a State should not have 
any concern about a dispute between two parties who are not its citizens 
over a matter that has no connection to the State. They viewed international 
arbitration as self-regulating, and they opposed court interference with the 
arbitration process. From their perspective, international arbitration should 
be detached from the law of the seat; there was no reason, for example, why 
the conflicts of law rules of the seat of arbitration should necessarily be the 
ones applied when an arbitrator had to choose the governing law. Under 
the proponents view, there should not be two legal systems supervising the 
arbitration process - first at the place of arbitration and then at the place 
of enforcement (i.e., the place where the losing party’s assets are located). 
Rather, the only pertinent law should be the law applied by the court at the 
place of enforcement of the award. 

2 The lex mercatoria, or the law merchant, is generally described as including transna¬ 
tional legal rules, principles and standards, as well as trade usages. See infra, 
section C. 

3 See, e.g., JanPaulsson, Delocalisation of International Commercial Arbitration: When 
and 'Why it Matters, 32 ICLQ 53 (1983). 
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2. Arguments Opposing Delocalization 

The counterargument to delocalization is that every arbitration takes place 
in a specific territory, and must conform to the laws - at a minimum to the 
mandatory laws - of that territory. Moreover, there may be times when the 
assistance of the court is needed during the arbitral process, for example, 
to appoint arbitrators, for emergency relief, for preserving evidence, or for 
enforcing arbitral orders. Most States also want to exercise a supervisory 
function to ensure that the private system of dispute resolution in their ter¬ 
ritory is not being used to defraud, and is not tainted by corruption. When 
a party moves to set aside an award, the State where the arbitration takes 
place can exercise this supervisory function. 

One response to the delocalization movement was a law passed in Belgium 
in 19 85. 4 It provided that parties to an arbitration in Belgium, who were not 
Belgian citizens and did not have a business located in Belgium, would not 
be permitted to apply to a Belgian court to set aside an arbitral award. 
There would thus be no judicial review of the award in Belgium. It was 
believed at the time that this would increase the number of arbitrations in 
Belgium. In fact, however, the law had the opposite effect. Businesses were 
not drawn to a system with no possible court review. It appeared instead 
that businesses were avoiding Belgium as a place of arbitration. As a result, 
Belgium amended its law in 1998 to provide that parties lacking a Belgian 
link could enter into an agreement opting out of court review, but otherwise, 
the court would accept an application from a party to set aside an award. 5 

3. Some Modern Approaches to Delocalization 

The Belgian experience suggests that parties are not very interested in com¬ 
pletely delocalized arbitrations, and that they prefer having the possibility of 
court supervision at the place of arbitration. Today, the territorial approach 
prevails over delocalization, largely because it is easy to comprehend and 
apply, and because it promotes certainty. Some commentators have referred 
to the movement toward delocalization as “having run into the ground,” 6 
while others have viewed it as a partial failure and partial success. 7 No 
matter how the trend may be characterized, today there are a number of 
developments that deal in a new way with some of the issues raised in the 
delocalization debate. Moreover, as more modern kinds of arbitration take 

4 Belgian Judicial Code, Article 1717(4). 

5 Switzerland has a similar provision, permitting foreign parties arbitrating in Switzer¬ 
land to opt out of any court review. Swiss Private International Law Act of 1987, 
ch. 12, art. 192. 

6 Alan Redfern & Martin Hunter et al., Law and Practice of International Commer¬ 
cial Arbitration, at 92, § 2-30 (2004). 

7 Andrew Tweeddale & Karen Tweeddale, Arbitration of Commercial Disputes, 248, 
§ 7.77 (2005). 
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place, such as sports arbitration and online arbitration, the role of the law 
at the place of arbitration is likely to become less significant. 

a. Sports Arbitrations 

The Court of Arbitration for Sport (CAS), which operates under the aegis 
of the International Council of Arbitration for Sport, s conducts arbitrations 
in many areas related to sports, including arbitration related to commercial 
sponsorship contracts, disciplinary actions of athletes by sports organiza¬ 
tions, and other complaints, such as complaints of unfair treatment or lack 
of due process by athletes against sports organizations. CAS has ad hoc 
divisions that provide for arbitrations at various international sports com¬ 
petitions, including the Olympics. The Code of Sports-related Arbitration 
(the “Code”) provides that the seat of the arbitration is Tausanne, Switzer¬ 
land, although hearings may be held elsewhere. At the Olympic games, for 
example, the hearings are held at the site of the games, but the “seat” is 
nonetheless Tausanne. 8 9 The law of the seat applies to procedural issues, to 
the extent they are not dealt with by the Code. Because the seat is always 
Lausanne, regardless of where the arbitration hearings are actually held, the 
arbitration to some extent is a delocalized arbitration, detached from the 
procedural law at the actual place of arbitration. If a party wishes to apply 
to a court to set aside the arbitration, it must do so before the court of the 
seat in Switzerland. The seat of the arbitration is thus in some ways a mere 
fiction, because hearings do not and are not even expected to occur there. 
Rather, declaring the seat to be Lausanne is a way of ensuring that a uniform 
law will be applied to all sports arbitrations conducted by the CAS, and that 
an arbitration-friendly regime will not be likely to overturn an arbitration 
award. 

b. Online Arbitrations 

Increasingly, as more business is conducted electronically, there is more inter¬ 
est in also conducting arbitrations electronically. With online dispute reso¬ 
lution (ODR), it is indeed difficult to say where the “seat” of the arbitra¬ 
tion is found. ODR has had some setbacks, 10 but is continuing to present 
opportunities for dispute resolution. Some current methods of ODR are 

8 See, e.g., www.tas-cas.org. 

9 See Gabrielle Kaufmann-Kohler, Arbitration and the Games or The First Experience 
of the Olympic Division of the Court of Arbitration for Sport , iz-z Mealey’s Int’l 
Arbitration Report (Feb. 1997). 

10 “Virtual Magistrate,” begun by the American Arbitration Association, the Cyberspace 
Law Institute, the Villanova Center for Information Law and Policy, and the National 
Center for Automated Information Research, which was an early forum for online 
arbitration and fact-finding, became dormant after a short period of operation. 
Virtual Magistrate has since been revived by the Chicago-Kent College of Law at 
www.vmag.org. “Online Resolution,” one of the first ODR providers in the United 
States, ceased operations in 2003. 
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being used for mediation and settlement. For example, eBay and a number 
of other web businesses refer users to SquareTrade to help resolve disputes 
by a form of online mediation. 11 There are also a number of organizations 
that offer online arbitration, or at least an arbitration procedure that is pre¬ 
dominantly online. IZ Under the Electronic Transaction Arbitration Rules of 
the Hong Kong International Arbitration Centre, for example, 13 hearings 
may be conducted “by video link, by telephone, or online (by email or by 
other electronic or computer communication),” 14 but in-person hearings are 
permitted if the parties agree or if the arbitrator thinks it necessary. 15 As for 
the “seat” of the arbitration, the Hong Kong Rules are similar to the sports 
arbitration rules of CAS in that they name the seat in the Rules. The seat 
of every arbitration conducted under the Electronic Transaction Arbitration 
Rules is Hong Kong Special Administrative Region (SAR). lfi Hong Kong 
remains the seat, even if the arbitrator decides to hear witnesses or oral 
argument at some other appropriate place. 

Thus, in both sports arbitrations and in some online arbitrations, the seat 
of the arbitration is a fiction, at least as a place where the hearings occur. 
The actual venue of the arbitration hearings (and there may be no real venue 
in online arbitration), does not impose its laws and rules, and any challenge 
to the arbitration award must be before courts in the specified “seat” of 
the arbitration. In these instances, the arbitration is “delocalized,” but only 
up to a point, since the territory of the named seat nonetheless provides a 
place for recourse if there is a problem with the arbitration process. The 
selection of one seat for all arbitrations, however, ensures that the seat will 
be a place with arbitration-friendly laws and courts that will not obstruct or 
unnecessarily intrude upon the arbitration process. 

Outside of these newer forms of arbitration, however, the doctrine of 
territoriality has, for the most part, prevailed over the doctrine of delocal¬ 
ization. The law of the seat of the arbitration remains an important source of 
the law governing an arbitration. 17 Nonetheless, international commercial 


11 See www.SquareTrade.com. 

11 See, e.g., (i) the four providers approved by ICANN (Internet Corporation for 
Assigned Names and Numbers): (a) WIPO; (b) the National Arbitration Forum; 
(c) the Asian Domain Name Dispute Resolution Center; and (d) the CPR Insti¬ 
tute for Dispute Resolution (http://www.icann.org/udrp/approved-providers.htm); 
(2) Ciber Tribunal Peruano (www.cibertribunalperuano.org); (3) Resolution Forum 
(www.resolutionforum.com). For more information, see www.odr.info, The National 
Center for Technology and Dispute Resolution. 

13 See Hong Kong Electronic Transaction Arbitration Rules. Available at http://www 
.hkiac.org/HKIAC/pdf/Domain%zoName/en_ETArbRules.pdf. 

14 See id. art. 9.1. 

15 See id. art. 7.1. 

16 See id. art. 14. 

17 The arbitration law of the seat of arbitration, or the lex arbitri, will be discussed more 
fully below in Section D. 
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arbitration is increasingly finding ways to become more international, and 
less local, as will be seen in the sections below. 


C. THE LEX MERCATORIA 

The delocalization movement focused on the law governing the arbitration 
proceedings, which is normally the arbitration law of the seat of the arbi¬ 
tration. There is a similar debate focused on the substantive law governing 
the contract or the legal relationship between the parties. The arguments 
in the debate may sound familiar. Why should parties to an international 
arbitration be required to choose a substantive law of a particular nation, 
one that is probably more suited to domestic transactions than international 
transactions? Why shouldn’t party autonomy mean that parties can choose 
to have their substantive rights governed by customary commercial law or 
general principles of law, or transnational rules of law? These may include 
nonlegal standards that are generally considered part of the lex mercatoria, 
or the law merchant.For those who favor delocalization and the appli¬ 
cation of the lex mercatoria, the ideal international commercial arbitration 
would have an a-national arbitration procedure governed by a transnational 
nonlegal standard. 19 

Today, however, most arbitrations are still anchored in the law of the seat 
of the arbitration, and governed by a national substantive law. Nonetheless, 
just as there are types of arbitration where the actual place of arbitration 
has a less important role, so too there are occasions when the lex mercatoria 
can properly replace or supplement a national substantive law. 

1. Definition of the Lex Mercatoria 

Many practitioners and commentators have criticized the lex mercatoria on 
a number of grounds, but especially on the ground that it is a concept too 
vague and uncertain to apply. 20 Although there is increasing agreement about 


18 Historically, the law merchant grew out of a system of customary law, developed in 
Europe during medieval times. It pertained to dealings between merchants. In the 
eighteenth century in England, it gradually became incorporated into the common 
law. 

19 See Roy Goode, The Role of the Lex Loci Arbitri in International Commercial Arbi¬ 
tration, 17 Arb. Int. 19, 21-22 (2001). (“[T]he drive for freedom of arbitral procedure 
from national laws was paralleled by a move towards resurrection in modern form of 
the medieval lex mercatoria as a supposedly free-floating, autonomous body of law, 
which... obviated the need to resort to national legal systems...”) 

20 “[Critics have objected that] the lex mercatoria does not provide a complete legal 
system, that the principles and rules are too vague and lack the necessary certainty 
and predictability...” See Klaus Peter Berger, Holger Dubberstein, Sascha Lehmann, 
& Viktoria Petzold, The Central Enquiry on the Use of Transnational Law in 
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what the lex mercatoria is, the definition is not uniformly agreed upon. Here 
are some characteristic definitions: 

• A loosely organized system of transnational legal principles, rules and 
standards derived from the usages, customs, and practice of international 
commerce. 21 

• General principles of law, transnational rules, a method of decision¬ 
making. 12 ' 

• Customary commercial law. 13 

• “Transnational substantive rules of law and trade usages and the method 
of their application to international economic transactions.” 14 

• A set of substantive rules developed to regulate international trade in the 
business community, which are derived “not only from international com¬ 
mercial dealings, standard clauses, international conventions and arbitral 
awards but also from various sets of legal rules issued by the International 
Chamber of Commerce (ICC) or other international organizations.” 15 

From these various definitions, some common themes emerge. The lex 
mercatoria is not based on any one legal system, but incorporates inter¬ 
national commercial rules, general principles of law, standards, and trade 
usages. An example of today’s lex mercatoria is the UNIDROIT Principles 
of International Commercial Contracts. 16 These principles are not law as 
such, because they are not adopted as law by any jurisdiction. Rather, they 
are a restatement of the law of international commercial contracts. In the 
preamble, the principles are said to apply when the parties choose them, 
or “when the parties have agreed that their contract be governed by general 
principles of law, the lex mercatoria or the like.” 17 The lex mercatoria is also 


International Contract Law and Arbitration, 227, n. 81 and accompanying text in 
Towards a Science of International Arbitration, Collected Empirical Research, 
(Drahozal & Naimark, eds., 2005). 

11 L. Yves Fortier, The New, New Lex Mercatoria, or, Back to the Future, 17 Arb. Int. 
121, 128 (2001). 

zz Emmanuel Gaillard, Transnational Law: A Legal System or a Method of Decision 
Making? 17 Arb. Int. 59, 59-61 (2001). 

Z3 Roy Goode, The Role of the Lex Loci Arbitri in International Commercial Arbitra¬ 
tion, 17 Arb. Int. 19, 21 (2001). 

14 Antonis Patrikios, Resolution of Cross-Border E-Business Disputes by Arbitration 
Tribunals: The Emergence of the Lex Informatica, 38 U. Tol. L. Rev. 271, 273 (2006). 

25 Dr. Beda Wortmann, Choice of Law by Arbitrators: The Applicable Conflict of Laws 
System, 14 Arb. Int. 97, 101(1998). 

16 UNIDROIT (the International Institute for the Unification of Private Law) is an inde¬ 
pendent intergovernmental organization with its seat in Rome. Its goals include draft¬ 
ing conventions, model laws, and other legal guides to help harmonize international 
commercial law. The UNIDROIT Principles of International Commercial Contracts 
are available at http://www.unidroit.org. 

27 See id. 


62 


APPLICABLE LAWS AND RULES 


thought to include other kinds of rules, such as the ICC’s Uniform Customs 
and Practice for Documentary Credits (UCP 600), 28 which are the rules that 
govern virtually all letters of credit, and the ICC’s INCOTERMS, 29 which 
are international commercial terms, such as FOB and CIF. Some commen¬ 
tators also include in the lex mercatoria international arbitration awards, 
as well as principles derived from international conventions or international 
public law. Moreover, there have been attempts to make the lex mercatoria 
more concrete by collecting lists of principles that can be regularly updated 
to conform to the best and most current international practices. 30 Grasping 
a reasonable understanding of the meaning of lex mercatoria is important 
for considering the purposes for which it can be used. 

2. Application of the Lex Mercatoria 

As noted above, many practitioners resist any reference to the lex mercatoria. 
In drafting a contract, they want a law that is accessible, clear, and has 
an established jurisprudence that can provide some amount of certainty. 
Arbitrators, as well, even when using some transnational rules to reach a 
decision, have sometimes been reluctant to say they are relying upon the lex 
mercatoria . 3I There are, however, some situations where the lex mercatoria 
can be quite useful. 


a. Contracts between States 

Assume there is a commercial contract between two States or State-controlled 
entities. Neither sovereign wants to be subject to the laws of any other 
sovereign. In such a situation, the parties may well decide that they want 
the contract to be governed by general principles of international law, or 
the lex mercatoria. They could also specify that the UNIDROIT Principles 
apply, as well as general principles of international law. 


2,8 ICC Publication No. 600, revised and in force as of July 1, 2007. 

29 See INCOTERMS 2000, International Chamber of Commerce Publication No. 560 
EF, which constitute the ICC Official Rules for the Interpretation of Trade Terms. The 
trade or commercial terms are a way of allocating responsibilities between buyer and 
seller. For example, “FOB,” which means “free on board,” indicates the responsibility 
for the goods passes to buyer when goods are delivered on board the carrier. “CIF” 
or “cost, insurance, freight,” means the seller’s invoice price will include the cost of 
goods, the insurance, and the freight. The seller arranges the freight and the insurance, 
but the buyer will ultimately pay for both, along with the cost of goods. 

30 See, e.g.. The CENTRAL Transnational Law Digest &c Bibliography, for its list of lex 
mercatoria principles, rules and standards, available at www.tldb.net 

31 One arbitration counsel noted: “According to my experience, most of the distinguished 
arbitrators I have been dealing with preferred to invoke ‘general principles of law’ or 
‘legal principles common to the parties’... rather than [rules of transnational law or 
lex mercatoria.].” See Berger et ah, supra note 20, at 223. 


D. THE PARTIES’ CHOICE OF LAW 


63 


b. Contracts between a State and a Private Company 

A State that is dealing with a private company may well have the leverage 
to insist that its domestic laws apply to the contract. Sometimes the private 
company will be able to persuade the State to include a clause that “freezes” 
the law, by providing that the law as it exists at the time of the formation of 
the contract will be the governing law. The private company wants to pre¬ 
vent the State from undermining various terms of the contract by enacting 
new legislation. Similarly, parties try to deal with potential changes in the 
law by including a stabilization clause, which provides that the State will 
not amend the contract by legislation without the consent of the other party. 
Nonetheless, during the effective period of a long-term economic develop¬ 
ment contract, laws may change, and these changes may impact the private 
party, and may be viewed by an arbitral tribunal as a legitimate act by the 
government. Thus, parties may try to control some of the impact of State 
legislation by asking the State to agree that not only will the State’s domestic 
law apply, but also general principles of international law. Thus, while giv¬ 
ing proper recognition to the State’s interest in applying its own law, such a 
choice could act as a restraint on the State’s ability to change or enforce the 
law arbitrarily, to the detriment of the private company. ’ 1 

The lex mercatoria may also come into play when two parties choose it 
as the law governing their contract, or when no choice of law is made, and 
the arbitral tribunal decides to apply the lex mercatoria. These two ways of 
applying the lex mercatoria will be considered in Sections D and E below. 


D. THE PARTIES’ CHOICE OF LAW 

Against the background of the debate focusing on resistance to applying 
national laws and favoring an international approach, this section will exam¬ 
ine what parties usually do. Most parties choose a national substantive law 
to govern their contract, and a place of arbitration whose lex arbitri will 
govern the arbitral proceedings. Typically, when the parties have chosen a 
law, the arbitrators will apply that law. To ignore that choice could cause 
an award rendered by the arbitrators to be set aside on the grounds that 
the arbitrators exceeded their authority, or that the arbitral procedure was 
not in accordance with the agreement of the parties. 33 Moreover, although 
parties typically do not specifically choose a procedural law, they do usually 


31 Redfern and Hunter note the restraining impact of principles of international law 
when an act of nationalization is valid under local law, but “would not be valid under 
international law unless it was shown to be nondiscriminatory and to serve a public 
purpose, with proper compensation being offered.” See supra note 6 at 103, § 2-49. 

33 See, e.g.. New York Convention, art. V(1 )(c-d). 
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choose the seat of the arbitration, and almost inevitably, the procedural law 
of the arbitration will be considered the arbitration law of the seat. This 
section will deal with issues affecting the laws when the parties have made 
a choice as to a governing law or a seat of arbitration. The subsequent sec¬ 
tion, Section E, will deal with issues that arise when parties did not make a 
choice. 

1. The Law Governing the Arbitral Proceedings 

The lex arbitri, which governs the arbitral proceedings, is almost always the 
law of the place of arbitration. It is sometimes referred to as the procedural 
law, or as the curial law. In fact, the lex arbitri is mostly a procedural law, 
but it also has some substantive elements. In any event, the line between 
substance and procedure is not always clear, and is not always viewed the 
same way in different countries. What is important to understand is the type 
of issues that are governed by the lex arbitri, and how this law interacts with 
the rules chosen by the parties, and with the substantive law governing the 
main contract. 

A good example of a country’s lex arbitri is the UNCITRAL Model Law on 
International Commercial Arbitration. Although it has been adopted in fifty- 
plus countries, regions, and states, it has not always been adopted uniformly. 
Nevertheless, in most jurisdictions that have enacted it as their international 
arbitration law, the major elements are the same. The Model Law covers the 
formal validity of the arbitration agreement, and the obligation for a court to 
refer parties to arbitration, unless the agreement is void. It limits interference 
of the court in arbitration matters and permits parties to seek interim relief 
from a court without losing the right to arbitrate. It deals with the compo¬ 
sition of the arbitral tribunal, challenges to arbitrators, jurisdiction of the 
tribunal, and the tribunal’s powers to order interim measures. It regulates 
the arbitral proceedings, basically providing that the parties can agree on 
how the proceedings will take place. It also provides that if the parties do 
not agree, then the tribunal can determine how the arbitration will proceed. 
It has rules pertaining to the award, settlement, recourse against the award, 
and recognition and enforcement of the award. 

Countries that have not adopted the Model Law, nonetheless may have 
very detailed arbitration laws. In England, for example, the English Arbitra¬ 
tion Act of 1996 is an extensive, well-developed lex arbitri. In contrast, the 
United States’ Lederal Arbitration Act, which was adopted in 1925 and has 
not been updated, is a much shorter and more limited law, although it has 
been greatly expanded by case law and interpretation by the courts. 34 

34 See, e.g., Margaret L. Moses, Statutory Misconstruction: How the Supreme Court 

Created a Federal Arbitration Law Never Enacted by Congress , 34 Fla. St. U. L. Rev. 

99 (2006). 
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2. The Rules Governing the Arbitral Proceedings 

Very few, if any of the procedural requirements of the lex arbitri are manda¬ 
tory, so if the parties have chosen arbitration rules - either rules for an ad 
hoc arbitration or for an institutional arbitration - those rules will prevail. 
The choice of the arbitration rules represents the agreement of the parties as 
to how the proceedings should be conducted. It is these rules that will prob¬ 
ably be the most important guide for conducting the proceedings. Prudent 
counsel should be very familiar with the differences in the various arbitration 
rules before choosing a set for the arbitration. 

No matter which rules are chosen, however, they are not detailed in some 
areas. For example, they do not usually spell out what kind of disclosure can 
be compelled, or what kind of evidence can be admitted. In most instances, 
this is left to the discretion of the arbitrator (unless the parties reach an agree¬ 
ment on a particular method or procedure). If parties want more specificity, 
they may agree to adopt or refer to other rules, such as the International Bar 
Association’s Rules on the Taking of Evidence in International Commercial 
Arbitration. 35 

3. The Law Governing the Arbitration Agreement 

Although the lex arbitri usually deals with the formal validity of the arbitra¬ 
tion agreement, 36 the law governing the arbitration agreement’s substantive 
validity could be any of a number of laws. 37 It will, however, most likely 
be either the law of the place of arbitration, or the substantive law chosen 
by the parties. Validity of an arbitration agreement is for the most part a 
question of consent, and whether there is consent is governed by ordinary 
principles of contract law. The two most likely stages where the question 
of the arbitration agreement’s validity arise are at the beginning of the pro¬ 
ceeding, when one party resists arbitration, and at the award stage, when 
the losing party has two tries to defeat the arbitration award. A losing party 
can first try to set aside the award at the place of arbitration. Second, it 
can challenge enforcement of the award in the enforcing jurisdiction. 38 The 
question of what law applies can be raised at any time. 

Suppose, for example, that State A is the place of arbitration. Assume 
that under State A’s law, the arbitration agreement is not valid. But the 

35 Available at http://www.ibanet.org/publications/IBA_Guides_Practical_Checklists_ 
Precedents _and_FreeJVlaterials.cfm. 

36 The writing requirement is discussed supra in Chapter z, Section B(i). 

37 See Marc Blessing, The Law Applicable to the Arbitration Clause, ICCA Congress 
series no. 9 (Paris/1999), at 169-79, identifying various conflicts of laws approaches 
and ultimately suggesting nine different laws or rules of law that could govern the 
arbitration agreement. 

38 The grounds for vacating an award are quite narrow. See Chapter 9 infra. Similarly, 
grounds for refusing to enforce an award under the Convention are also very narrow, 
and do not include any review of the merits. See Chapter 10, infra. 
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parties have chosen the law of State B as the substantive law governing their 
contract. Under the law of State B, the arbitration agreement is valid. If the 
arbitrators proceed to an award, will the losing party be able to vacate the 
award on the ground that the arbitration agreement is invalid under the law 
of State A, which is the seat of the arbitration? Does the law of State A 
or of State B govern the substantive validity of the arbitration agreement? 
Additionally, how will State C, the enforcing jurisdiction, decide a challenge 
to enforcement on the ground that the arbitration agreement was not valid 
under the law of the seat of arbitration? 

Different tribunals and courts answer these questions differently. In one 
case, when a determination of validity was sought at an early stage of the 
arbitration, an arbitral tribunal was faced with the argument that the arbitral 
agreement was invalid under the law chosen by the parties to govern the 
contract. The arbitration agreement was, however, valid under the law of the 
seat of arbitration. The tribunal concluded that the arbitration agreement 
was subject to the law of the seat, not the law applicable to the merits, and 
ruled that the agreement was valid. 39 

Switzerland has a very broad concept of which law applies to the substan¬ 
tive validity of an arbitration agreement. Article 178(z) of the Swiss Private 
International Law Act provides: 

As to the substance, the arbitration agreement shall be valid if it com¬ 
plies with the requirements of the law chosen by the parties, or the 
law governing the object of the dispute, and, in particular, the law 
applicable to the principal contract, or with Swiss law. 40 

Thus, when an arbitration takes place in Switzerland, if the arbitration agree¬ 
ment is valid under either the law chosen to govern it, or the substantive law 
governing the contract, or the law of the forum, it would be found valid by 
a court or tribunal. 

Under the Model Law, an award may be set aside if the arbitration agree¬ 
ment was “not valid under the law to which the parties [had] subjected 
it,” 41 or, if no law was chosen, then invalidity would be determined under 
the law of the seat of arbitration. 41 Because parties rarely choose a law that 
specifically governs the arbitration agreement, under the Model Law, the 
plain meaning of the provision indicates that invalidity will most likely be 
determined by the law of the seat of arbitration. Thus, the court in a Model 

39 ICC Award in Case No. 6162, Consultant (France) v. Egyptian Local Authority (1992) 
XVII YearBook Commercial Arbitration 153. 

40 Moreover, the Swiss Private International Law Act provides in art. 177(1) that “[a]ny 
dispute involving property may be the subject-matter of an arbitration.” 

41 See UNCITRAL Model Law on Arbitration, art. 34(z).The language is very similar to 
that of the New York Convention, art. V(i)(a). 

41 See id. 
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Law State, in an action to set aside an arbitral award on grounds of invalid¬ 
ity of the arbitration agreement, should first determine if the parties chose 
a law to govern the arbitration agreement, and if no choice by the parties 
can be determined, it should apply its own law to determine the agreement’s 
validity. 43 Under this scenario, it would appear that in Model Law States, 
the law of the place of arbitration would generally govern the validity of the 
arbitration agreement. 

However, there are tribunals and courts that hold that the substantive 
law of the contract should apply to determine the validity of the arbitration 
clause. One arbitral tribunal stated that “it is commonly accepted that the 
choice of law applicable to the principal contract also tacitly governs the 
situation of the arbitration clause, in the absence of a specific provision.” 44 
If a Model Law court were to construe the language of article 34(2)(a)(i) - 
“the law to which the parties have subjected [the agreement]” - to mean 
that when the parties chose the substantive law of the contract they had 
also implicitly chosen the law of the arbitration agreement, then the parties’ 
substantive choice of law would govern. It makes sense at some levels to have 
the same law apply to both agreements, because otherwise certain difficulties 
could arise. Professor Pierre Mayer has pointed out, for example, that there 
might be different statutes of limitations that could cause one agreement to 
be time-barred, but not the other. 45 

The counterargument is that if a court does not accept the theory that the 
parties’ choice of a governing law is a tacit decision to make the law that 
governs the contract also govern the arbitration clause, and if the agreement 
is invalid under the law of the place of arbitration, an award may not survive 
in an action to set it aside either in the place of arbitration, or in an action 
to enforce it in the place of enforcement. A court at the place of arbitration, 
in an action to vacate the award, could decide that because the arbitration 
agreement was not valid under its own law, then the award was not valid. 
A court in an enforcing State could determine, pursuant to the New York 
Convention, that the award could not be enforced, because the arbitration 
agreement was not valid under the law of the country where the award was 
made. 46 

Thus, various tribunals and courts take different positions as to what 
law applies to the validity and construction of the arbitration agreement. In 


43 Even if the agreement is considered to be invalid under the law, the Model Law permits 
the court some discretion, by providing that an arbitral award may be set aside if the 
arbitration agreement is not valid. Art. 34 (z). 

44 ICC Award in Case No. z6z6, S. Jarvin & Y. Derains, Collection of ICC Arbitral 
Awards, 1974-1985 (1990) 316. 

45 Pierre Mayer, The Limits of Severability of the Arbitration Clause, ICCA Congress 
series no. 9, at Z67 (Paris,1999). 

46 See New York Convention, art. V(i)(a). 
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France, for example, courts have held that the existence and validity of the 
arbitration agreement depend upon the intent of the parties, and not upon 
provisions of any national law. 47 This seems reasonable when one considers 
that even when the parties have chosen both the substantive law and the seat 
of the arbitration, as in the hypothetical situation described above, if the laws 
conflict, the tribunal may become involved in a possibly lengthy analytical 
effort to determine which law will govern the validity of the arbitration 
agreement. A simple “intent of the parties” test would probably be easier to 
apply, and no less likely to meet the parties’ expectations. 

The question of what law applies to the arbitration agreement can be com¬ 
plicated. It becomes even more complicated when parties have not chosen a 
seat of arbitration or a governing law. These issues will be further discussed 
in Section E below, which deals with conflicts of laws. 

4. The Law Governing Arbitrability 

The parties’ choice of the seat of arbitration not only determines the law 
governing the proceedings, and sometimes the law governing the arbitra¬ 
tion agreement, but also it generally governs the question of arbitrability, 
that is, whether the subject matter can be arbitrated, or whether the partic¬ 
ular dispute must be resolved in court. 48 As noted earlier, some issues such 
as family matters, patent regulation, criminal law, and sometimes issues of 
bankruptcy, are generally not permitted by law to be arbitrated. Because dif¬ 
ferent jurisdictions may have different approaches to arbitrability, a tribunal 
faced with an arbitrability question must decide whether to apply the law of 
the seat, the law chosen by the parties, the law of the enforcing jurisdiction, 
or another law. 

Most tribunals in this instance will apply the law of the place of arbitra¬ 
tion. If the award is not considered arbitrable in the place of arbitration, 
it is quite likely that an award would be vacated by the court in that juris¬ 
diction. The Model Law, for example, provides as a basis for vacating an 

47 See, e.g., Cour de cassation, December 20, 1993, Comite populaire de la municipalite 
de Khoms El Mergeb v. Dalico Contractors, 121 Clunet 432 ^994). 

48 This is the usual definition of arbitrability. In the United States, however, the term 
arbitrability is also used to describe the question of who determines the arbitrator’s 
jurisdiction - the arbitrator or the court. In other words, when is an issue of the arbi¬ 
trator’s jurisdiction arbitrable (decided by the arbitrator), as opposed to being decided 
by the court? The U.S. Supreme Court has said that the “question of arbitrability” is 
“an issue for judicial determination unless the parties clearly and unmistakably pro¬ 
vide otherwise.” Howsam v. Dean Witter Reynolds, 537 U.S. 79, 83 (2002) (internal 
citations omitted ). In the United States, absent a clear agreement by the parties that the 
arbitrator should decide whether she has jurisdiction, the presumption is that the court 
will make that determination. This presumption is, however, so riddled with excep¬ 
tions that, for the most part, the arbitrator in the United States will determine whether 
she has jurisdiction. See infra, discussion of the competence-competence doctrine in 
the United States, Chapter 5(A)(2). 
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award that “the subject-matter of the dispute is not capable of settlement 
by arbitration under the law of this State.” 49 Thus, for example, in a juris¬ 
diction where issues of bankruptcy were not considered to be arbitrable, if 
an arbitration of bankruptcy issues were held within that jurisdiction, and 
an arbitral award rendered, the losing party would probably be able to have 
the award set aside by the court in that jurisdiction. 

Should the arbitrator also consider whether the subject matter is arbitrable 
in the enforcing court’s jurisdiction, since the New York Convention, like 
the Model Law, provides for nonenforcement if the dispute is not arbitrable 
under the laws of the forum? 50 Arbitrators have generally not wanted to 
refuse to arbitrate because the dispute was not considered arbitrable in the 
enforcing State. After all, in many cases, parties voluntarily agree to pay 
the award once it is rendered. In addition, an award can be enforced in 
more than one State, if assets can be found in more than one. Nonetheless, 
there may well be a challenge to an award if the dispute is not arbitrable in 
all of the relevant jurisdictions. For the most part, however, if the dispute is 
arbitrable at the place of arbitration, it is probably reasonable for the arbitral 
tribunal to place the risk of nonenforcement in the enforcing jurisdiction on 
the parties (generally the claimant). 51 

5. The Law Governing the Contract 

a. National or International Law 

When the parties choose a law to govern construction and interpretation 
of the contract, and any disputes arising out of or in connection with the 
contract, normally they choose the substantive national law of one of the 
parties. If neither party has leverage to force the other party to accept its law, 
and if the contract involves sales of goods, sometimes the parties will choose 
the United Nations Convention on Contracts for the International Sale of 
Goods (CISG) as the substantive law of the contract. Even if they agree on 
the CISG, however, they should choose a national law to cover areas that are 
not covered by the CISG, such as questions of validity of the contract, or the 
“effect which the contract may have on the property in the goods sold,” 51 

45 UNCITRAL Model Law of Arbitration, art. 34(z)(b)(i). 

50 See New York Convention, art. V(2)(a) (Court in country of enforcement can refuse 
to enforce if “[t]he subject matter of the difference is not capable of settlement by 
arbitration under the law of that country...”). 

51 See Homayoon Arfazadeh, Arbitrability under the New York Convention: the Lex Fori 
Revisited, 17 Arb. Int. 73, 83 (zooi). Mr. Arfazadeh’s view is that the enforcing court 
under the Convention, art. V(z)(a), should refuse to enforce “only if, under the laws 
of the forum, the subject matter of the dispute is expressly reserved to the mandatory 
jurisdiction of [the]... court..., to the exclusion of arbitration.” Id., at 87. 

51 United Nations Convention on Contracts for the International Sale of Goods, art. 4 
(a-b). The UN-certified English text is published in 52 Federal Register 6262, 6264-80 
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that is, any effect on a security interest in the goods. Because these issues 
are left for national law, it would be advisable for the parties to agree on a 
national law that would apply not only to these issues, but also to any other 
issues that might not be covered by the CISG. 

b. Lex Mercatoria 

If parties are unable to reach agreement on a choice of national or interna¬ 
tional law, or if they simply do not want either of these choices, they can 
theoretically choose the lex mercatoria to govern their contract, e.g., general 
principles of international law, the UNIDROIT Principles of International 
Commercial Contracts, or transnational commercial law. 53 This is not the 
usual choice for two private parties, however. As noted above, in contracts 
between States, or between States and private parties, parties sometimes 
choose these kinds of standards. On the other hand, when private parties 
enter into a contract with other private parties, they are generally more inter¬ 
ested in having a specific governing law with a developed jurisprudence that 
they know is enforceable. 54 For the most part, they want a sense of certainty 
as to how this known law will be interpreted. 

Parties may, however, use aspects of the lex mercatoria to assist them 
in contract negotiations or to supplement the law of their contract. For 
example, a study of the use of transnational law found that 59% of the 
respondents said they had used the UNIDROIT Principles as guidelines in 
contract negotiation, and another 13.1% had referred to the Principles in 
connection with a solution adopted in an arbitration award. 55 Moreover, the 
parties might refer in their contracts to other international rules or standards, 
such as INCOTERMS 2000, which are the commercial terms published by 
the International Chamber of Commerce. 

c. Unrelated National Law 

If parties cannot agree to choose the national law of one of them, and they 
do not want to choose general principles of law, another option is to choose 

(March 2, 1987); United States Code Annotated, Title 15, Appendix (Supp. 1987). 
Available at http://cisg.law.pace.edu. 

53 Some commentators suggest that the term lex mercatoria should be abandoned in 
favor of the “broader terminology, transnational commercial law.” See, e.g., Klaus 
Peter Berger et al., supra note 20, at 223. 

54 Although awards have been made on the basis of the lex mercatoria, and have survived 
challenges to enforcement, most parties continue to prefer application of a national law. 
See Derains &c Schwartz, A Guide to ICC Rules of Arbitration, at 236-37 (2005). 
(“[T]he application of [the lex mercatoria ] in ICC arbitration has been increasing in 
recent years, although parties more often refer to a national law when contracting, as 
do most ICC arbitrators.”) Citations omitted. 

55 See id., at 224. 
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a national law of a neutral country, that is, a country with no particular 
relationship to any party. In most jurisdictions, the strong concept of party 
autonomy will permit parties to choose an unrelated national law. 56 Parties 
might want to choose a law that is well developed in a particular sector, or 
simply a law of a country where many international transactions occur. A 
number of international conventions support the free choice by parties of 
a law to govern their contract. 57 Party autonomy is limited, however, by 
mandatory law (a law that cannot be excluded by a contract term) and by 
the public policy of a country. 

In the United States, parties are not free to choose any law. Under the 
Restatement Second, Conflicts of Laws, there must be a substantial relation¬ 
ship between the party or the transaction and the law that is chosen, or a 
reasonable basis for the parties’ choice. 58 Therefore, a United States court 
might not honor a choice of Florida law if the transaction was between a 
German and a Japanese company, and the transaction had no connection to 
Florida. 59 

New York, on the other hand, is a special case. New York will enforce the 
parties’ choice of New York law under certain conditions even if there is no 
reasonable relationship to the state. The contract must not involve personal, 
family or household services, or labor, and the amount involved must be at 
least U.S. $250,000. 60 Moreover, if foreign parties stipulate that New York 
law is the law of the contract, New York provides for personal jurisdiction 
and its courts may not dismiss for forum non conveniens if the amount in 

56 See Mo Zhang, Party Autonomy and Beyond: An International Perspective of Con¬ 
tractual Choice of Law, 20 Emory Int’l L. Rev. 511 (2006). 

57 See, e.g., the European Community Convention on the Law Applicable to Contract 
Obligations (“Rome Convention”), 19 I. L. M. 1492; Convention on the Law Appli¬ 
cable to Contracts for the International Sale of Goods (“Hague Convention”), 24 I. L. 
M. 1573; and The Inter-American Convention on the Law Applicable to International 
Contracts (“Mexico City Convention”), 33 I. L. M. 732. 

58 See Restatement (Second) of Conflicts of Law, §§ 6, 187. 

59 See id. § 187(2): 

The law of the state chosen by the parties to govern their contractual rights and 
duties will be applied, even if the particular issue is one which the parties could 
not have resolved by an explicit provision in their agreement directed to that 
issue, unless either 

(a) the chosen state has no substantial relationship to the parties or the trans¬ 
action and there is no other reasonable basis for the parties’ choice, or 

(b) application of the law of the chosen state would be contrary to a fundamen¬ 
tal policy of a state which has a materially greater interest than the chosen 
state in the determination of the particular issue and which, under the rule 
of § 188, would be the state of the applicable law in the absence of an 
effective choice of law by the parties. 

60 N.Y. Gen. Oblig. Law § 5-1401 (McKinney 2001). 
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question is at least U.S. $1,000,000. 61 Thus, New York has chosen to accept 
party autonomy in commercial cases if the amount in dispute is sufficiently 
large. New York is apparently trying to secure and increase its reputation as 
an international business center, with ease of access to its legal system for 
parties with relatively significant transactions. 

There have been some recent efforts in the United States to align U.S. 
practice with international practice in the area of choice of law. In 2001, 
Article 1 of the Uniform Commercial Code (UCC) was amended to delete 
the “reasonable relationship” requirement for a contractual choice of law 
found in §1-105. 62 Revised UCC §1-301 provides for party autonomy in 
the choice of a governing law, with some limitations. 63 In most international 
transactions, if the UCC applied, the parties would be able under §1-301 to 
choose an unrelated national law. Unfortunately, to date, §1-301 has been 
generally rejected by the states that have considered it. The UCC and its 
amendments are only effective in a state of the United States if specifically 
adopted by that state. Articles of the UCC are not always adopted uniformly 
in each state. While a number of states have adopted a revised version of 
UCC Article 1, to date, no state has adopted the new §1-301. 64 Only the U.S. 
Virgin Islands has adopted §1-301. It does not appear that the U.S. states 
are ready to give up the requirement in the UCC that when parties choose a 
law, they or their transaction must have some relationship to the state. 

d. Depegage 

In some instances, different laws may govern different issues in a transaction. 
This is known as depegage from the French verb, “ depecer ,” which means 
to slice thinly or to cut in morsels. In the arbitration context, it is generally 
translated in English as “splitting.” Sometimes depegage occurs when the 
parties choose one law, but acknowledge that the mandatory law of a country 
will also apply. At other times, a law may not cover all the issues, such as 
the CISG, which does not cover validity of the contract, or issues outside of 

61 See id., § 5-1402. 

61 Section 1-105(1) provides in pertinent part, “[Wjhen a transaction bears a reasonable 
relation to this state and also to another state or nation the parties may agree that the 
law either of this state or of such other state or nation shall govern their rights and 
duties. Failing such agreement this Act applies to transactions bearing an appropriate 
relation to this state.” 

63 In consumer transactions, the choice of law must still have a reasonable relationship 
to the state that is designated. Moreover, a party cannot choose foreign law to govern 
a transaction that is completely domestic. Finally, the choice of law cannot run afoul 
of a fundamental policy of the state whose law would govern absent the choice made 
by the parties. UCC Revised § 1-301. 

64 As of August 15, 2007, 29 states plus the U.S. Virgin Islands have enacted a version of 
UCC revised Article 1. See www.nccusl.org. All the states that have adopted revised 
Article 1 have adopted a nonuniform version by keeping the old § 1-105, or by includ¬ 
ing a version of § 1-301 rewritten to be consistent with old § 1-105. 
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sales law such as fraud or unfair business practices. In those cases, parties 
should choose not only the CISG to govern issues arising out of the contract, 
but also a national law that will govern issues not covered by the CISG. 

e. Renvoi 

When parties choose a national law to govern the contract, have they also 
chosen the conflicts of law rules of that national law? Conflicts of laws rules 
(also referred to sometimes as the rules of private international law) are the 
rules in a particular jurisdiction that are applied to determine which law is 
the most appropriate when two or more substantive laws could govern the 
transaction. For example, in a contract between a Dutch company and a U.S. 
company, if the parties choose New York law to govern their contract, should 
a tribunal or court consider New York conflicts of laws rules, which may 
point to the Netherlands as the place with the most significant relationship to 
the transaction? If this should happen, the parties could end up with Dutch 
law rather than New York law governing their contract. 

This problem is generally referred to as renvoi. It occurs when the forum 
applies the conflicts of laws rules of the law chosen by the parties, to select 
a law different from that designated by the parties. Many jurisdictions 
reject renvoi in an international setting, where parties have chosen a specific 
national law. 65 Nonetheless, there are jurisdictions that still apply renvoi. 
To avoid the problem, counsel should draft a clause that ensures that the 
“internal” laws of the State are chosen, rather than the “whole law,” and 
that the State’s rules of conflicts of laws are excluded. An example of a choice 
of law clause that would accomplish this is set forth below: 


This Agreement, and any disputes arising out of or relating to this 
Agreement or its validity, interpretation or construction, shall be gov¬ 
erned exclusively by the internal laws of the state of California, without 
regard to its laws and rules governing conflicts of laws. 


In the United States, if the agreement is an international agreement for 
the sale of goods, it is useful to add a clause excluding the CISG, if the 

65 See, e.g., UNCITRAL Model Law on Arbitration, art. 28(1) (“Any designation of the 
law or legal system of a given State shall be construed, unless otherwise expressed, 
as directly referring to the substantive law of that State and not to its conflict of laws 
rules.”); WIPO Arbitration Rules, art. 59(a) (virtually same as Model Law); Stockholm 
Chamber of Commerce Arbitration Rules, art. 22(2) (2007) (virtually same as Model 
Law); Rome Convention on the Law Applicable to Contractual Obligations (19 1 . L. M. 
1492, 1496 (1980)), art. 15, which is entitled, “Exclusion of renvoi” (“The application 
of the law of any country specified by this Convention means the application of the 
rules of law in force in that country other than its rules of private international law.”). 
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parties actually intend for California law to apply, (i.e., the UCC, Article 2, 
as enacted in California). Commentators have opined that if the CISG would 
otherwise apply (that is, if the two parties have their places of business in 
different contracting states, and the contract is for a business-to-business sale 
of goods), then the applicable law of California would be the CISG.'’ 6 This 
is because in the United States, the body of law applying to domestic sales of 
goods is the UCC, and the body of law applying to international sales (where 
the CISG requirements are met) is the CISG. Thus, the following sentence 
could be added to the choice of law clause, if parties wanted the UCC as 
enacted in California to govern their sales contract, rather than the CISG: 


The United Nations Convention on Contracts for the International 
Sale of Goods shall not apply to the construction or interpretation of 
this Agreement or affect any of its provisions. 


f. Ex Aequo et Bono and Amiable Compositeur 

Another choice that the parties have is that they may instruct the tribunal 
to decide the matter ex aequo et bono, or as amiable compositeur. Both of 
these phrases have been construed to mean that the tribunal does not have to 
strictly apply the law, but can render a decision based on reasonableness and 
fairness. While most modern arbitration rules and laws permit arbitrators to 
make these kinds of decisions, the power to do so must be expressly granted 
to the arbitrators by the parties. For example, the Model Law provides: “The 
arbitral tribunal shall decide ex aequo et bono or as amiable compositeur 
only if the parties have expressly authorized it to do so.” 67 Most parties do 
not grant this authority to the tribunal, perhaps concluding that arbitrators 
have enough discretion without the parties adding this additional power. 68 

Parties generally have many choices in determining the law that will gov¬ 
ern their contract and the seat of their arbitration. They are always better 
off if first, they make the choice, and second, if they keep the choice simple 

66 See Joseph Lookofsky, Understanding the CISG in the USA, at 8 (2004). (“In a sales 
case where both parties have their places of business in different CISG Contracting 
States, American courts are “automatically” bound by the default rule in Article i(i)(a) 
to apply the CISG as the applicable substantive law.”). 

67 UNCITRAL Model Law on Arbitration, art. 28(3). Accord, UNCITRAL Arbitration 
Rules, art. 33(2); LCIA Rules, art. 22.4; ICDR Rules, art. 28(3); ICC rules, art. 17(3) 
WIPO Arbitration Rules, art. 59(a); Stockholm Chamber of Commerce (SCC) Rules, 
art. 22(3) (2007). 

68 A study by Stephen Bond of ICC arbitration clauses found that parties authorized 
arbitrators to decide on the basis of amiable composition, ex aequo et bono or in 
equity only 3% of the time in 1987 and only 4% of the time in 1989. See Bond, How 
to Draft an Arbitration Clause (Revisited), 74, in Toward a Science of International 
Arbitration (Drahozal &c Naimark, eds., 2005). 
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and clear. Unnecessary complications in the choice of law and the seat of 
arbitration can greatly increase the time and cost of the arbitration process. 
The next section will consider some of the situations which arise when the 
parties have either not made a choice, or not made a choice that is clear, 
causing the task of determining the law and/or the seat of arbitration to fall 
upon the arbitrators, the arbitral institution, or the courts. 


E. WHEN PARTIES FAIL TO CHOOSE THE SEAT OR THE GOVERNING LAW 

In a study of ICC arbitration agreements, Stephen Bond found that parties 
specified the city or country where the arbitration would take place 57% of 
the time in 1987 and 68% of the time in 1989. They identified a particular 
law 75% of the time in 1987 and 66% percent of the time in i989. 68a If these 
studies are more or less representative of arbitration clauses generally, then at 
least 32% of the time, the parties have not chosen the seat of the arbitration, 
and at least 25% of the time they have not chosen a national law. What 
happens next for these parties depends upon the rules they have adopted. If 
parties have not adopted a law, a seat, an institution, or arbitration rules, 
then whether they can arbitrate, assuming one party resists, will depend on 
whether a court will accept jurisdiction to decide these questions, or will 
simply find the arbitration clause too vague to be enforced. 

1. Failure to Choose a Seat 

If the parties have not chosen a seat, that choice will generally be made by 
the institution in an institutional arbitration. The London Court of Inter¬ 
national Arbitration (TCIA) rules provide that absent party agreement, the 
seat will be Tondon, unless the Court decides otherwise after hearing from 
the parties. 69 The International Centre for Dispute Resolution (ICDR) rules 
state that the administrator decides, but can be overruled by the arbitral tri¬ 
bunal within 60 days after it is constituted. 70 The World Intellectual Property 
Organization (WIPO), International Chamber of Commerce (ICC), and the 
Arbitration Institute of the Stockholm Chamber of Commerce (SCC) rules 
all provide for institutional determination. 71 If the parties have agreed upon 
an ad hoc arbitration, and have chosen the UNCITRAL rules, then the place 
of arbitration will be decided by the tribunal. 7i The Model Law also pro¬ 
vides for the tribunal to decide, absent party agreement. 73 In light of the 
importance of the place of arbitration with respect to the law governing the 

68a See id. 

69 LCIA Rules of Arbitration, art. 16.1. 

70 ICDR Rules, art. 13(1). 

71 WIPO Rules, art. 39(a); ICC Rules, art. 14(1); Stockholm Chamber of Commerce 
Rules (SCC) art. 20(1). 

71 UNCITRAL Rules, art. 16(1). 

73 UNCITRAL Model Law, art. 20(1). 
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arbitration, the law governing arbitrability, and possibly the law governing 
the arbitration agreement, the choice of the place is not one that any prudent 
party would leave to be made by the institution or the tribunal. Moreover, 
having the choice made by someone other than the parties undermines any 
theory that the parties implicitly or tacitly chose the law of the place of 
arbitration for any purpose, as will be discussed below. 

2. Failure to Choose a Governing Law 

When the parties have failed to choose a law governing the contract, who 
chooses the law and how is it chosen? Arbitration rules and laws uniformly 
provide that arbitrators will make this determination, and generally give 
them broad discretion to do so. The method of determining the law differs, 
however, by whether or not the arbitrators are specifically required to apply 
conflicts of laws rules to make the determination. Both the Model Law and 
the UNCITRAL rules provide that the tribunal “shall apply the law deter¬ 
mined by the conflict of laws rules which it considers applicable.” 74 Most 
of the more modern institutional rules, however, do not mention conflicts of 
laws, and provide that when parties have not designated a governing law, 
the tribunal “shall apply the law or rules of law which it considers to be 
most appropriate.” 75 The arbitrators’ ability to consider not just “law,” but 
“rules of law,” has been considered an authorization for arbitrators to apply 
the lex mercatoria , or general principles of law. 76 For example, tribunals are 
increasingly referring to the UNIDROIT Principles when the parties have 
failed to choose a governing law, or when the arbitrators perceive a need to 
interpret or supplement the national law. 77 

3. Conflicts of Laws 

Traditionally, when arbitrators have had to determine the law of the contract, 
they have applied conflicts of laws rules to determine which substantive law is 
most appropriate. Normally, they do this by considering various factors that 

7 “ UNCITRAL Model Law, art. 28(2); UNCITRAL Rules, art. 33(1). 

75 SCC Rules, art. 22(1) (2007). See also, ICDR Rules, art. 28(1); WIPO Rules, art. 59(a); 
ICC Rules, art. 17(1); LCIA Rules, art. 22.3. 

76 See Emmanuel Gaillard, Transnational Law: A Legal System of a Method of Decision 
Making?” 17 Arb. Int. 59, 65 (2001) (“[Some] arbitration rules chosen by the parties 
have enlarged the scope of the arbitrators’ options by granting them the freedom to 
apply ‘rules of law’,... [for example] the 1998 ICC Rules, the 1998 LCIA Rules or 
the 1997 International Arbitration Rules of the AAA. This language (‘rules of law’), 
which was first used in the French law on arbitration in 1981, was in fact specifically 
intended to bypass the issue of whether lex mercatoria or general principles qualify as 
a genuine legal order.” See also. Blessing, Regulations in Arbitration Rules on Choice 
of Law, ICCA Congress series No. 7 at 391 (1996) (Rules of law include “legal rules 
pertaining to notions of a transnational law, lex mercatoria or general principles of 
law... or the... UNIDROIT Principles.”). 

77 See, e.g., Derains 8c Schwartz, supra note 54, at 238. Citations omitted. 
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connect a particular State law to the transaction. Different jurisdictions may 
consider different factors important. For example, in some jurisdictions, the 
place where the contract was negotiated or concluded is important. In others, 
the place where the “characteristic performance” occurs is more significant, 
or the place with the most significant relationship or the closest connec¬ 
tion. When arbitrators have to use conflicts of laws rules to determine the 
proper choice of law, there is a two-step process. First, they have to decide 
which country’s conflicts of laws rules they should use. Second, they have to 
determine, according to those rules, which law will govern the contract. 

Although the Model Law and some other national laws state that arbi¬ 
trators should use conflicts of laws rules in determining the applicable law, 
most of the modern rules that the parties choose expand the arbitrators’ dis¬ 
cretion by providing that the arbitral tribunal “shall apply the law or rules 
of law which it considers appropriate.” This language appears to permit the 
arbitrators to decide the substantive law directly, without first engaging in a 
conflicts of law analysis. Determining the law by means of a conflicts of law 
analysis is considered an indirect approach (voie indirecte), whereas deter¬ 
mining the law directly without applying conflicts of law rules is considered 
a direct approach (voie directe). 

4. Voie Indirecte 

In the past, arbitrators would typically choose the conflicts of laws rules of 
the place of arbitration. That practice is much less common today, because 
increasingly arbitrators are coming to understand that unlike judges, they 
have no particular obligation to a State to use its rules for determining the 
law. The place of arbitration, as noted above, may be chosen for many rea¬ 
sons, unconnected to the particular conflicts of laws rules in the jurisdiction. 
When the parties have not chosen a place of arbitration, and it has been 
selected by an institution or by the tribunal, there is even less reason for 
the State’s conflicts of laws rules to be considered. So arbitrators are more 
likely today to use other conflicts of laws rules, if they use conflicts of laws 
rules at all. They may determine that the appropriate conflicts of laws rules 
are those that they find most closely connected with the proceedings (voie 
indirecte). In modern times, however, arbitrators are more likely either not 
to use conflicts of laws rules or to use a cumulative approach. In the cumula¬ 
tive approach, they look at various conflicts of laws rules, and find in some 
instances that all the relevant conflicts rules point to the same law, and thus 
that law becomes the applicable law. If the various conflicts rules point to 
different substantive laws, however, then the arbitrators must make a choice. 

5. Voie Directe 

Because modern arbitration rules permit arbitrators to determine the law or 
rules of law based on the law or rule of law they think is most appropriate, 
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they are not tied to any particular legal system. They could consider the 
implicit or tacit intent of the parties, but for the most part, unless the parties’ 
intent is relatively clear, the arbitrators are unlikely to use this as the basis 
for their determination. 78 They could determine that a law of one of the 
parties was the most appropriate, but they might also determine that an 
unrelated law was most appropriate because it was “highly developed and 
sophisticated and suitable for the contract or dispute,” 79 even if not closely 
connected to the dispute. Moreover, the use of the expression “rules of law,” 
referred to in a number of arbitration laws and rules, permits arbitrators 
to choose nonlegal standards, such as lex mercatoria or general principles 
of law, to the extent they believe this to be appropriate. The modern trend, 
influenced by the movement toward delocalization and independence from 
national law systems, is to provide arbitrators with substantial discretion to 
choose whatever law or rules of law they determine are appropriate, without 
having to engage in a conflict of laws analysis [vole directe ). 


F. AN ARBITRATOR’S DUTY TO APPLY THE LAW 
1. Law or Equity 

There is an enduring belief that an arbitrator does not necessarily have to 
apply the law; the obligation is simply to do justice. This may well have been 
true in former times, but today, an arbitrator is generally expected to apply 
the law. Nonetheless, there remains a widely-held belief that arbitrators have 
more flexibility than a judge to soften the impact of a law that appears to 
work too harshly against one of the parties. There is some truth to this 
because arbitrators know that in most jurisdictions, they cannot be reversed 
for a mistake of law. Therefore, they may be tempted to render an award 
that meets their personal standard of justice rather than the letter of the law, 
particularly if they view a strict application of law as being unfair. This raises 
the question of what is the arbitrator’s obligation with respect to applying 
the law. Can or should the tribunal render awards giving each party one- 
half of what it asked for? Should it consider equitable solutions rather than 
a strict application of law? 

There is a persistent belief that arbitrators render compromise awards, 
giving something to each party. However, recent studies indicate that this is 

78 See, e.g.. Convention on the Law Applicable to Contractual Obligations (“Rome 
Convention”), art. 3(1) Official Journal L 266, 09/10/1980 (Choice of law must be 
“expressed or demonstrated with reasonable certainty by the terms of the contract or 
the circumstances of the case.”) 

79 See Lew et al.. Comparative International Commercial Arbitration, 435, § 17-73 
(2003). 
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not the case. 80 Based on empirical research, scholars conclude that “arbi¬ 
trators do not engage in the practice of ‘splitting the baby.’” 81 Moreover, 
anecdotal evidence also indicates that arbitrators do not usually divide an 
award between the parties, except perhaps with respect to costs when the 
decision on the merits impacts heavily on one of the parties. 82 

Today, parties expect that the arbitrator will enforce the law, especially if 
that law has been chosen by the parties. 83 Studies have shown that only a 
handful of counsel, in drafting an arbitration clause, will grant an arbitrator 
the right to decide a matter ex aequo et bono, or as amiable compositeur. 84 
According to Professor Pierre Mayer, companies who use arbitration are 
seeking certainty, which they believe will only result from the application of 
law. 85 

Although an arbitrator’s award usually cannot be reversed for a mistake 
of law, it can be challenged if it is against the public policy of a jurisdiction, or 
if the arbitrator has acted in a way that exceeds her powers. The obligation 
to avoid these problems is tied to the arbitrator’s duty to make best efforts 
to render an enforceable award, which will be discussed below. 


2. Duty to Render an Enforceable Award 

It is generally agreed in the arbitration world that an arbitrator has a duty 
to make best efforts to render an award that is enforceable. 86 After all, the 
point of the arbitration process is to end the dispute, which is expected 
to be accomplished by the issuance of a final and enforceable award. Some 
institutional rules make the obligation explicit. For example, the LCIA Rules 
state, “[T]he LCIA Court, the Arbitral Tribunal and the parties... shall make 
every reasonable effort to ensure that an award is legally enforceable.” 87 The 


80 An American Arbitration Association study of commercial cases administered by 
the ICDR in 2005 showed that only 7% of the cases had awards in the midrange 
of the amount claimed. Approximately 93% had awards that were outside of 
the midrange. International News, American Arbitration Association. Available at 
http://www.adr.org/sp.asp ?id=32004- 

81 See, Stephanie Keer & Richard Naimark, Arbitrators Do Not “Split the Baby,” in 
Towards a Science of International Arbitration, 311, (Drahozal &c Naimark, eds., 
2005) (Studies show “majority of awards resulted in outright ‘wins’ or ‘losses’”). 

81 See Pierre Mayer, Reflections on the International Arbitrator’s Duty to Apply the Law, 
17 Arb. Int. 235, at 242 (2001). 

83 See id. 

84 See Bond, supra note 68. 

85 See Mayer, supra note 82, at 243. 

86 See, e.g., Derains & Schwartz, supra note 54, at 385 (“Enforceability of the 
award ... is ... the raison d’etre of the arbitration process.”) 

87 LCIA Rules, art. 32.2. 
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ICC Rules state that “... the Court and the Arbitral Tribunal... shall make 
every effort to make sure that the Award is enforceable at law.” 88 

An arbitrator cannot guarantee an enforceable award, and will not have 
liability if the award is not enforced. Nonetheless, the parties expect that the 
arbitrator they choose will be competent to render an award they can enforce. 
If an arbitrator’s award is vacated because the arbitrator did not understand 
what he was supposed to be doing, or not supposed to be doing, he will not 
likely be chosen as an arbitrator again. In order to render an enforceable 
award, an arbitrator must understand that for an award to survive either a 
motion to vacate or an opposition to enforcement, it must generally meet 
formal requirements and not be against public policy. The award and the 
underlying agreement must therefore comply with the lex arbitri and with 
other relevant mandatory laws. 

3. Applying the Law 

a. The Lex Arbitri 

Normally, to prevent an award from being vacated at the seat of arbitration, 
the arbitration agreement should be valid, and the subject matter should be 
arbitrable. As discussed earlier, compliance with the law of the seat of arbi¬ 
tration may be critical to withstanding a motion to vacate. If the agreement 
is not valid under the law of the seat, the award may also be refused enforce¬ 
ment in the enforcing jurisdiction. Thus, an arbitrator should be very careful 
both in determining the applicable law governing the arbitration agreement, 
and in applying that law. 

b. Mandatory Law 

While the arbitral tribunal is obligated to apply the mandatory law of seat of 
the arbitration in order not to have the award vacated, does it also have to 
apply the mandatory law of any state where the award might be enforced? 
The answer has generally been no. As commentators Derains and Schwartz 
have noted with regard to the ICC Rule cited above, the duty to render an 
enforceable award does not require the tribunal 

to ensure that the Award would be subject to execution in any particular 
country, provided normally that it has been rendered in accordance 
with the formal requirements of the place where made. Indeed, an 
international arbitrator will not necessarily be in a position to know, 
in any event, where execution of an award is likely to be sought. 85 

88 ICC Rules, art. 35. 

89 See Derains 8c Schwartz, supra, note 77, at 385-86 (2005). 
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Even though an arbitral tribunal might not be expected to take into 
account the local peculiarities of every possible enforcing jurisdiction, 
nonetheless, it should consider the more significant international conventions 
that bear on enforcement. It should particularly be aware of the requirements 
of the New York Convention, since so many countries are parties . 90 A tri¬ 
bunal should be careful to conduct its arbitral proceedings and craft its award 
in a manner that does not provide grounds for nonenforcement under the 
New York Convention . 91 

c. Mandatory Law and Public Policy 

Although traditionally, an arbitrator might not have been expected to take 
into account the law of the enforcing jurisdiction when rendering an award, 
increasingly, this is changing with regard to regulatory areas that fall under 
the heading of public policy or ordre public. In the antitrust or competition 
law area, for example, the courts in both the United States and Europe 
expect arbitrators to take into account not just the law chosen by the parties, 
but the law governing competition. In Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc ., 92 the U.S. Supreme Court held that even though 
the law chosen by the parties to govern the contract was Swiss law, the 
arbitrators were required to determine antitrust claims arising in connection 
with the contract under U.S. antitrust law, or assume the risk that the award 
would be condemned as against public policy if any enforcement attempt 
was made in the United States . 93 Similarly, the European Court of Justice 
(ECJ), in the Eco Swiss case , 94 held that issues of competition law were 
arbitrable. Moreover, even if competition law issues were not raised by the 
parties or by the arbitrable tribunal, if the contract at issue was in violation of 
competition law, the award would be subject to annulment under domestic 
law . 95 Presumably, the award would also be subject to nonenforcement under 
the New York Convention . 96 

These decisions indicate that courts, at least in Europe and the United 
States, expect an arbitrator to have obligations to do more than just resolve 
a private dispute between parties. Because statutory and regulatory claims 
are increasingly declared to be arbitrable, matters involving more than simply 

90 See Martin Platte, An Arbitrator’s Duty to Render Enforceable Awards, 20 J. Int. Arb. 
307 (2003). 

91 See Chapter 10 infra for further discussion of enforcement of awards under the New 
York Convention. 

92 473 U.S. 614 (1985). 

93 See id. at 637-38, n. 19. 

94 Case C-126/97, Eco Swiss China Time Ltd. v. Benetton International NV, [1999] ECR 
I ' 3 ° 55 ‘ 

95 See Robert B. von Mehren, The Eco-Swiss Case and International Arbitration, 19 Arb. 
Int. 465, 468 (2003). 

96 See id. 
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the parties’ private contract claims are coming before tribunals in commercial 
cases. Although traditionally, tribunals have seen their responsibility as pri¬ 
marily to the parties appearing before them, and have not generally assumed 
a duty to enforce the public interest, the duty to render an enforceable award 
in a case involving statutory and regulatory claims appears to impose new 
responsibilities. A tribunal that does not consider the public interest in ways 
expected under the enacted statutes at issue in the arbitration risks offending 
the public policy in the jurisdiction of enforcement and thereby rendering an 
unenforceable award. 

Similar issues concerning the obligation to apply mandatory law arise out 
of the decision of the ECJ in Ingmar GB Ltd. v. Eaton Leonard Technolo¬ 
gies, Inc . 97 Although the decision did not arise in an arbitration context, it is 
likely to impact an arbitrator’s obligation to apply a law not chosen by the 
parties. The Ingmar case involved a commercial agent agreement between 
an English agent and a U.S. principal. The agreement provided that Cali¬ 
fornia law applied. The question was whether the indemnity (a payment to 
the agent upon termination) required under the provisions of the European 
Community Directive Relating to Self-Employed Commercial Agents 98 was 
mandatory, or whether it was not required because the parties had chosen 
California law to govern the contract. Under California law, no indemnity 
was required. The ECJ held that a foreign principal “whose commercial 
agent carries on his activity within the Community, cannot evade [the] pro¬ 
visions [of the Directive Relating to Self-Employed Commercial Agents] by 
the simple expedient of a choice-of-law clause .” 99 Thus, if the agent is in a 
Member State, the parties cannot contract out of the European Community’s 
commercial agent directive by choosing the substantive law of a nonmember 
state to govern the contract. 

If an arbitration on similar facts were held in California, with California 
the enforcing jurisdiction as well as the seat of the arbitration, the question 
would be whether the European agent could persuade the tribunal in Cali¬ 
fornia that European Community (EC) mandatory law should apply despite 
the parties’ choice of California law. In light of the ECJ decision, it would 
seem clear that the arbitrators should apply the EC mandatory law. How¬ 
ever, if the tribunal applied California law to deny the indemnity, a U.S. court 
might not vacate or refuse to enforce the award. Even if the court believed 
the tribunal was mistaken in its application of law, mistake of law is not 
a ground for either annulment or refusal to enforce. As long as the court 
found that application of California law did not offend U.S. public policy, 
the award would probably be enforced. 


97 Case C-381/98, [2000] ECR I-9305. 

98 Council Directive 86/653/EEC, 18 December, 1986, OJ L 382, at 17. 

99 Case C-381/98, [2000] ECR I-9305, para. 25. 
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On the other hand, if the arbitration were held in a Member State of the 
EC, an award that relieved the U.S. company of liability for the indemnity 
would most likely be annulled under the ECJ decision. Thus, in certain cir¬ 
cumstances, when the enforcing jurisdiction is known, and the mandatory 
law constituting public policy of the enforcing jurisdiction is clear, arbitra¬ 
tors should take this law into account in their deliberations and in crafting 
an award that will meet the parties’ expectations by being enforceable. 



CHAPTER FIVE 


Judicial Assistance for Arbitration 


In international commercial arbitration, most of the time parties and arbitra¬ 
tors do not want interference from a court. There are, however, times when 
the support of a court can prove essential. The primary reason is that courts 
have resources that are lacking to a tribunal - in particular, coercive powers - 
that is, the ability to make someone do something. Courts can require per¬ 
formance because they have the ability to impose negative consequences if a 
person does not perform, in the form of fines, incarceration or other penal¬ 
ties. Although tribunals have some ability to impose negative consequences 
on parties, such as drawing an adverse inference if a party does not produce 
documents, they have no ability to make a party carry out an order, and 
no coercive powers that can be applied to persons who are not party to the 
arbitration. 

Courts also have an oversight role. Although arbitration is a private sys¬ 
tem of justice, organized and regulated by the parties in light of the rules and 
procedures they have chosen, it is still governed by law, and almost always by 
the arbitration law (lex arbitri ) of the seat of the arbitration. Courts expect 
to retain a level of control to ensure that the private system of justice meets 
at least minimum standards of fairness - so that arbitration is not a system 
that is fraudulent, corrupt, or lacking in essential due process. 

Parties also generally want some recourse to the court, if, for example, the 
arbitral procedure seems biased or unfair. As noted earlier in Chapter 4, when 
Belgium law provided that there would be no court review of arbitral awards 
for parties arbitrating in Belgium who had no links to Belgium, parties began 
to avoid Belgium as the seat of arbitration. Businesses did not like being 
denied the opportunity for recourse to the courts if the award was in some 
way improper. As a consequence, the law was revised in 1998 to permit 
parties to have recourse to the court, unless they opted out of such recourse. 1 


1 See William W. Park, The Specificity of International Arbitration: The Case for FAA 
Reform, 36 Vand. J. Transnat’l L. 1241, 1267 (2003). 
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William W. Park refers to the legislation as “Belgium’s failed experiment in 
mandatory ‘non-review’ of awards.” 1 * Most parties want the safety net of 
judicial review, narrow though that review may be. 

Parties tend to call on courts for assistance in very specific ways. For 
example, they may ask a court to enforce an agreement to arbitrate, some¬ 
times by staying court proceedings while the arbitration goes forward, or in 
some jurisdictions by issuing an order compelling arbitration. Other times, 
courts may be asked to rule on the tribunal’s decision that it has jurisdic¬ 
tion, or on a challenge to one of the arbitrators for conflict of interest. In an 
ad hoc arbitration, if parties cannot agree upon an arbitrator, and have not 
named an appointing authority, they may ask a court to appoint the arbi¬ 
trator. A party may ask the court for emergency relief, sometimes before the 
tribunal has even been formed. The emergency relief may be in the form of 
an order to the other party to maintain the status quo during the arbitration, 
for example, by not selling disputed property, or by not using or licensing 
disputed intellectual property. The court can issue an order for attachment 
of assets which seem likely to disappear, or an order requiring a party to 
provide security for costs, or providing for other measures which one party 
views as necessary to make sure the relief sought will still be possible at 
the time the arbitration concludes. Parties may also want judicial assistance 
with discovery, particularly from witnesses who are not under the control 
of one of the parties. In addition, courts may be asked to rule on issues of 
consolidation, and on motions to vacate, or to recognize and enforce the 
arbitration award. 

Although courts generally respect the parties’ autonomy in an arbitration, 
their assistance is sometimes more and sometimes less than what the parties 
want. There is also a wavering line between helpful assistance and unhelpful 
interference. This chapter will consider some of the ways that courts have 
an impact on arbitration proceedings and results. 


A. ENFORCEMENT OF ARBITRATION AGREEMENTS 
1. Extent of Judicial Review 

When one party to an arbitration agreement has begun litigation, the other 
party may ask the court to refer the matter to arbitration under the New 
York Convention. Article 11(3) requires the court “at the request of one of 
the parties [to] refer the parties to arbitration, unless it finds that the said 
agreement is null and void, inoperative or incapable of being performed.” 3 

1 See id. Switzerland, as well, permits noncitizens arbitrating in Switzerland to opt out 
of any court review. Swiss Private International Law Act of 1987, ch. 12, art. 192. 

Available at http://www.umbricht.ch/pdf/SwissPIL.pdf. 

3 New York Convention, art. 11(3). 
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In determining whether the agreement is valid, a question arises whether the 
court should engage in a complete review of the facts and circumstances, or 
merely a prima facie review. Under a prima facie review, the court would 
refer the matter to arbitration if there was a reasonable likelihood that the 
party who brought the court action was in breach of a duty to arbitrate. 4 

The argument in favor of a complete review is that it is more likely to 
prevent a defective arbitration agreement from ultimately causing an award 
to be vacated, thereby wasting the time, effort, and resources expended dur¬ 
ing the arbitration process. The argument in favor of the prima facie review 
is that it is more likely to prevent a party from being able to engage in dila¬ 
tory and obstructionist tactics. When the parties are promptly referred to the 
tribunal, which will make a ruling on the validity of the arbitration agree¬ 
ment, and therefore on its own jurisdiction, the party whose arbitration 
agreement is prima facie valid will not be able to delay the arbitration and 
cause substantial increases in costs by pursuing a full litigation process. 

Courts in different countries interpret differently the amount of review 
required. 5 In the United States, both approaches exist. Some U.S. courts 
have tended to provide a comprehensive review, 6 while others take a more 
restrained approach. 7 The U.S. Fifth Circuit has described its approach as 
follows: 

In applying the Convention, we have held that it contemplates a very 
limited inquiry by courts when considering a motion to compel arbi¬ 
tration, and that the court should compel arbitration if (i) there is an 
agreement in writing to arbitrate the dispute, (2) the agreement pro¬ 
vides for arbitration in the territory of a Convention signatory, (3) the 
agreement arises out of a commercial legal relationship, and (4) a party 
to the agreement is not an American citizen. If these requirements are 
met, the Convention requires district courts to order arbitration. 8 


4 See Frederic Bachand, Does Article 8 of the Model Law Call for Full or Prima Facie 
Review of the Arbitral Tribunal’s Jurisdiction f 22 Arb. Int. 463 (2006). 

5 In France, a court will only review an arbitration agreement if the dispute is not yet 
before an arbitral tribunal, and then will refer it to arbitration unless it is manifestly 
null. French Code of Civil Procedure, art. 1458. Germany and England, on the other 
hand, permit more extensive review. See Lew, Mistelis, Kroll, Comparative Interna¬ 
tional Commercial Arbitration, at 349-50 (2003). 

6 See, e.g., Sandvik AB v. Advent International Corp., 220 F. 3d 99 (3d Cir. 2000) citing 
Par-Knit Mills, Inc. v. Stockbridge Fabrics Co., 636 F.2d 51 (3d Cir. 1980) (The court 
ordered a jury trial on the existence of the arbitration agreement, specifically, whether 
the person who signed the agreement had authority to bind the company.). 

7 Bautista v. Star Cruises, 396 F.3d 1289 (nth Cir. 2005) (“In deciding a motion to com¬ 
pel arbitration under the Convention Act, a court conducts ‘a very limited inquiry.’”) 
Citations omitted. 

8 See Ernesto Francisco v. Stolt Achievement Mt, 293 F.3d 270, 273 (5th Cir. 2002). 
Citations omitted. 
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There is also a great variation among other jurisdictions concerning the 
extent to which a court should review the validity of an arbitration agree¬ 
ment. The UNCITRAL Model Law echoes the requirements of Article 11(3) 
of the New York Convention. Like the Convention, the Model Law, in Article 
8, provides for courts to refer a matter to arbitration, unless the arbitration 
agreement is null and void, inoperative, or incapable of being performed. 
Professor Frederic Bachand argues that because Article 11(3) of the Conven¬ 
tion is silent on the question of prima facie or full review, only a prima facie 
review is required when the Convention is applicable. 9 He further argues 
that under the Model Law, which was always intended to comply with the 
Convention’s provisions, a prima facie approach should be preferred over 
a full review. 10 Professor Bachand’s position is that there is substantial evi¬ 
dence in the travaux preparatoires 11 and in the basic structure and principles 
of the Model Law that the drafters valued most highly the prevention of 
dilatory and obstructionist conduct. That was more important than the pos¬ 
sibility that mere prima facie review could result in a fatally flawed arbitral 
award. 11 Thus, a prima facie review would move the arbitration forward 
more quickly, consistent with the goals and expectations of the parties. 

Although courts continue to differ on the amount of review required, a 
prima facie review of whether the agreement is “null and void, inoperable, or 
incapable of being performed” seems reasonable in light of the subsequent 
review available, at least in Model Law countries, under Article 16. Section 
3 of Article 16 provides that if the tribunal rules that it has jurisdiction as 
a preliminary question, a party can appeal that ruling to the court. At that 
point, the court has the benefit of the tribunal’s reasons for determining that 
it has jurisdiction. 

Of course, if the tribunal only rules on its jurisdiction in a final award on 
the merits, rather than as a preliminary question, there will be substantial 
additional costs involved, if it turns out at the award enforcement stage that 
the arbitration agreement was fatally defective. On balance, however, in light 
of the increasingly litigious means of conducting international arbitration, 
it makes sense to try to limit the ability of a party to obstruct and delay the 
arbitration process by permitting only a prima facie review of an arbitration 
agreement under Model Law 8 (1) or the New York Convention, Article II( 3). 

9 See Frederic Bachand, supra note 4, at 470-71 (2006). Professor Bachand acknowl¬ 
edges, however, that there are cases that hold otherwise, but he finds them not persua¬ 
sive. See id. at 470. 

10 See id. 

11 The literal translation of travaux preparatoires is “preparatory works.” In English, 
the words essentially mean “negotiating history” or “drafting history.” Travaux 
preparatoires are the recorded history of the negotiation and drafting of a treaty (or a 
Model Law, as the case may be), and are frequently referred to as an aid to interpre¬ 
tation. 

11 See Bachand, supra note 4, at 470. 
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2. Competence-Competence 

The doctrine of competence-competence, 13 which is followed in most juris¬ 
dictions, provides that the arbitrators are competent to determine their own 
competence, that is, they are empowered to decide their own jurisdiction 
to hear and determine the dispute before them. 14 Sometimes the doctrine 
is criticized by those who assume that arbitrators will most likely find that 
they have jurisdiction to avoid losing a good job opportunity. However, the 
view in many countries is that by choosing arbitration, parties intend for 
an arbitrator to decide all disputes arising out of the contract, even those 
concerning the jurisdiction of the arbitrator. Not all countries endorse the 
competence-competence doctrine, however. Moreover, the varied applica¬ 
tion of the doctrine in different countries may necessitate consultation with 
local counsel to understand how competence-competence is applied in a 
particular country. 15 

The discussion above focused on the extent to which a court should review 
the question of validity of an arbitration agreement when, in the case before 
it, one party asks the court to refer the matter to arbitration. The doctrine 
of competence-competence may well be related to a court’s approach as 
to whether it will give a full or a prima facie review of the validity of the 
arbitration agreement, because a strong competence-competence doctrine, 
as in France, will tend to result in very slight review by a court. But in some 
jurisdictions, such as China, there is no competence-competence doctrine, so 
the tribunal will never determine its own competence. France and China, in 
effect, are countries that appear to be at opposite ends of the scale in terms of 
who decides the jurisdiction of the tribunal. In France, court intervention is 
generally not allowed until after a final arbitral award has been rendered. 16 
This appears to be true for the most part even in cases where the arbitral 
proceedings have not yet begun. 17 Article 1458 of the French Code of Civil 
Procedure does provide a slight possibility that before the arbitral tribunal 
has begun to function, the court might decide the validity issue if “the arbitral 
agreement is manifestly null.” 18 It has been suggested, however, that an 

13 The doctrine is frequently referred to by the German term kompetenz-kompetenz. 

14 See, e.g., UNCITRAL Model Law, art. 16; French Code of Civil Procedure, art. 1466; 
Netherlands Arbitration Act, art. 1052; American Arbitration Association Interna¬ 
tional Centre for Dispute Resolution Rules, art. 15; London Court of International 
Arbitration Rules, art. 23; International Chamber of Commerce Arbitration Rules, 
art. 6. 

15 See John J. Barcelo III, Who Decides the Arbitrators’ Jurisdiction? Separability and 
Competence-Competence in Transnational Perspective, 36 Vand. J. of Transnat’l L. 
1115 (2003), for a discussion of competence-competence in a number of different 
countries. 

16 French Code of Civil Procedure, art. 1458. Article 1484 provides for a very limited 
review of an arbitral award. 

17 See Christian Flerrer Petrus, Spanish Perspectives on the Doctrines of Kompetenz- 
Kompetenz and Separability, 11 Am. Rev. Int’l Arb. 397, 407 (2000). 

18 French Code of Civil Procedure, art. 1458. 
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agreement is very unlikely to be found “manifestly null” unless, for example, 
the agreement pertains to patents or other subject matter that is not arbitrable 
under French law. 19 Thus, under French law, a question of the arbitration 
agreement’s validity (and, therefore, whether or not the arbitrators have 
jurisdiction to determine the dispute) will virtually always be decided by the 
arbitrators, subject to court review only after the final award. 

Because the Arbitration Law of the People’s Republic of China does 
not recognize the doctrine of competence-competence, 10 either an arbitra¬ 
tion commission (generally, CIETAC, China’s main international arbitration 
institution) or the People’s Court will rule on the validity of the arbitration 
agreement, thereby determining the jurisdiction of the tribunal. 11 The tri¬ 
bunal itself has no voice in the decision. If one party raised the issue of the 
tribunal’s jurisdiction with CIETAC, and the other with the People’s Court, 
then conflicting decisions could result. In such a situation, the People’s Court 
would prevail. 11 

Under the new CIETAC rules, effective May 2005, the People’s Court has 
the power to intervene in disputes on the validity of arbitration agreements. 13 
However, if the court does not intervene, CIETAC will make the decision as 
to validity. 14 Thus, the arbitration institution rather than the tribunal has the 
primary responsibility for determining validity, with the court also having the 
ability to intervene. The new rules make it possible, however, for CIETAC to 
delegate its decision-making authority to the tribunal. 15 It is not yet clear in 
practice how often this may occur. Thus, in China, it appears that tribunals 
will rarely be able to determine the validity of an arbitration agreement, and 
therefore their own jurisdiction, although this may change over time. 

Other countries, particularly countries that have adopted the UNCITRAL 
Model Law, permit arbitrators in most instances to decide the issue of an 
arbitration agreement’s validity, viewing them as competent to determine 
their own competence to hear the arbitration. As noted earlier, under the 


19 Bernard G. Poznanski, The Nature and Extent of an Arbitrator’s Powers in Interna¬ 
tional Commercial Arbitration, 4 J. Int. Arb. 71, 100 (1987). 

10 See, e.g., Jingzhou Tao & Clarisse Von Wunschheim, Articles 16 and 18 of the PRC 
Arbitration Law: The Great Wall of China for Foreign Arbitration Institutions, 2.3 
Arb. Int’l 309, 312 (2007). 

11 Arbitration Law of the People’s Republic of China (“CAL”), art. 20. CAL was 
adopted on October 31, 1994 at the Ninth Session of the Standing Committee of 
the Eighth National People Legislation’s Congress and implemented on September 1, 
1995. English translation available at http://www.cietac.org/. 

12 Arbitration Law of the People’s Republic of China, art. 20. 

13 See Michael J. Moser & Peter Yuen, The New CIETAC Arbitration Rules, 21 Arb. Int. 
3, at 395, n. 13 (2005). 

14 See id. 

25 “The CIETAC shall have the power to determine the existence and validity of an 
arbitration agreement and its jurisdiction over an arbitration case. The CIETAC may, 
if necessary, delegate such power to the arbitral tribunal.” CIETAC Arbitration Rules, 
art. 6(1). 



90 


JUDICIAL ASSISTANCE FOR ARBITRATION 


Model Law, a tribunal can rule on a question of its own jurisdiction either 
as a preliminary question or in a final award. 26 If, however, as a preliminary 
matter, the tribunal rules that it has jurisdiction, a party can request within 
thirty days that a court review the decision and determine if jurisdiction is 
proper. 27 

The English Court of Appeal recently clarified an aspect of the compe¬ 
tence of arbitrators to rule on their own jurisdiction. In Fiona Trust & Hold¬ 
ing Corporation (and 20 Others) v. Yuri Privalov (and 17 Others) (“Fiona 
Trust”), 28 the Court held that even in cases where bribery was alleged, this 
would not cause the arbitration clause to be ineffective, so that arbitrators 
would still have jurisdiction to determine their jurisdiction. In an earlier case, 
Harbour Assurance Co. (UK) Ltd. v. Kansa General International Insurance 
(“Kansa”), 29 an English court had held that an arbitration clause could be 
invalidated in two instances: (1) where a party denied that an agreement 
had been concluded, or (2) where there was a mistake as to who the other 
contracting party was. In such cases, the arbitration clause could be invali¬ 
dated and an arbitral tribunal would have no jurisdiction. But an allegation 
of illegality was not enough to invalidate the entire agreement, including 
the arbitration clause, according to the Kansa court. The Fiona Trust court 
held that like allegations of fraud or illegality, the allegation of bribery alone 
was not enough to invalidate the arbitration clause. Something more was 
needed. Unfortunately, the court did not provide any guidelines as to what 
the “something more” should be. Nonetheless, it is clear in England that 
when claims of bribery are alleged in the formation of a contract, arbitrators 
will still have jurisdiction to consider the claims arising out of the contract, 
including the bribery claim. 

In the United States, the presumption that a tribunal will determine the 
validity of an arbitration agreement is reversed. In First Options v. Kaplan, 30 
the Supreme Court held that there must be clear and unmistakable evidence 
that the parties agreed to submit to the arbitrator the question of the arbitra¬ 
tor’s jurisdiction (“the arbitrability question”). 31 Otherwise, the court will 
decide whether the arbitrator had a mandate to arbitrate. The presumption, 
therefore, is that the court should decide the question of the arbitrator’s 
jurisdiction. 

Nonetheless, the U.S. Supreme Court, in a number of decisions, has made 
it clear that many “arbitrability questions” are for the arbitrator. First, if 
the parties have adopted particular institutional rules that give the arbitra¬ 
tor the right to determine her competence, that is clear and unmistakable 

16 UNCITRAL Model Law, art. 16(3). 

27 See id. 

28 [2007] EWCA Civ. 20. 

29 [1993] QB 701. 

30 514 U.S. 938 (1995)- 

31 See id., at 945. 
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evidence that at least certain arbitrability questions go to the arbitrator. 
Moreover, the Supreme Court has adopted the separability doctrine, holding 
that an arbitrator has jurisdiction even if there was fraud in the inducement 
of a contract, so long as fraud was not alleged specifically with respect to the 
arbitration clause within the contract. 31 This is true even if the contract itself 
is alleged to be void under state law, not just voidable. 33 Scope issues, at least 
in cases where parties agreed to institutional arbitration rules permitting the 
arbitrator to determine competence, will probably be decided by the arbitra¬ 
tor. Another matter for the arbitrator is whether, when the arbitration clause 
appears to be silent on the question, the parties intended to permit a class 
action. 34 In addition, the court has found that certain procedural questions, 
such as allegations of waiver or delay, should be decided by the arbitrator, 
as well as issues such as time limits, notice, laches (neglecting to assert a 
claim for an unreasonable amount of time), estoppel, and other conditions 
precedent. 35 

Thus, what remains for a U.S. court to determine is rather circumscribed. 
It appears that the court will still hear questions of whether the parties actu¬ 
ally have a valid arbitration agreement, that is, issues of existence and valid¬ 
ity of the arbitration agreement, as opposed to the container agreement. 36 
Even if parties have chosen institutional rules that provide for arbitrators 
to determine their own jurisdiction, it is doubtful that U.S. law would per¬ 
mit an arbitrator to make this decision when the question was whether a 
valid arbitration agreement existed. 37 The relevant dispute is whether the 
parties agreed to give the arbitrator that power. Even though rules adopted 
in the arbitration agreement would provide that power, the question remains 
whether the resisting party ever agreed to those rules. 38 


31 Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967). 

33 Buckeye Check Cashing v. Cardegna, 546 U.S. 440 (2006). 

34 Green Tree Financial Corp., v. Bazzle, 539 U.S. 444 (2003). 

35 Howsam v. Dean Witter Reynolds, 537 U.S. 79, 84-85 (2002). 

36 As examples of issues a court should decide, the Supreme Court has referred to 
“whether the arbitration contract bound parties who did not sign the agreement” 
and “whether an arbitration clause... applies to a particular type of controversy.” See 
id. at 84. 

37 See Three Valleys Municipal Water District v. E. F. Hutton & Co., 925 F.zd 1136,1141 
(9th Cir. 1991). (“If there was never an agreement to arbitrate, there is no authority to 
require a party to submit to arbitration”) citation omitted. Although in Buckeye Check 
Cashing v. Cardegna, 546 U.S. 440 (2006), the U.S. Supreme Court eliminated the 
distinction between void and voidable contracts for purposes of determining whether 
an arbitration clause contained in such a contract was valid, thus perhaps putting in 
doubt one of the underpinnings of Three Valleys, nonetheless the Court made clear that 
it was not deciding the issue of whether the court or the arbitrator should decide the 
issue of whether the arbitration agreement was ever concluded. (“Our opinion... does 
not speak to the issue... [of ] whether the alleged obligor ever signed the contract, 
whether the signor lacked authority to commit the alleged principal, and whether the 
signor lacked the mental capacity to assent.”) Id. at n.i. Citations omitted. 

38 See Three Valleys, supra note 37. 
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When a party asks a court to dismiss a court case because the parties 
agreed to arbitrate, the court clearly has the power to do so if the case is in its 
own court. A question arises, however, whether a court which has jurisdiction 
over a party can order that party not to proceed with a claim in a foreign 
court. The answer, as will be discussed in the next section, may depend on 
where the two courts are located. 


B. ANTI-SUIT INJUNCTIONS 

An anti-suit injunction is an order by a court to a party - over which the 
court has personal jurisdiction - that requires the party either not to file a 
claim in a foreign jurisdiction or not to proceed with a claim that has already 
been filed. The reason for the anti-suit injunction is usually that the same 
issues between the same parties are currently being litigated or arbitrated 
within the jurisdiction of the court issuing the order. Concerns underlying 
the injunction are that the foreign action would frustrate efficient results 
in the forum court, imperil its jurisdiction, threaten some strong national 
policy, or that the party carrying on litigation in the foreign jurisdiction is 
doing so in bad faith and in order to harass the other party. 39 

When any court enjoins a party from bringing a suit in a foreign jurisdic¬ 
tion, questions of international comity come into play. International comity 
involves respect for and deference toward another country’s laws and court 
decisions. “‘Comity’... is neither a matter of absolute obligation... nor of 
mere courtesy and good will.... But it is the recognition which one nation 
allows within its territory to the legislative, executive or judicial acts of 
another nation... ” 4 ° When a court enjoins a party from proceeding in a 
foreign court, even though the basis for the injunction is the first court’s juris¬ 
diction over the party, there is nonetheless an impact on the jurisdiction of the 
foreign court. 41 As the European Court of Justice noted in Turner v. Grovit, 

[A] prohibition imposed by a court, backed by a penalty, restraining 
a party from commencing or continuing proceedings before a foreign 
court undermines the latter court’s jurisdiction to determine the dis¬ 
pute. Any injunction prohibiting a claimant from bringing such an 

39 See, e.g., Quaak v. Klynveld Peat Marwick Goerdeler Bedrijfsrevisoren (“KPMG-B”), 
361 F.3d 11 (1st Cir. 2004). (KPMG-B was enjoined by a U.S. court from maintaining 
an action in Belgium in which it requested that penalties be imposed on anyone seeking 
discovery of its records in Belgium. A U.S. magistrate judge had ordered KPMG-B to 
produce these records.). 

40 Hilton v. Guyot, 159 U.S. 113, 163-64 (1895). 

41 This point has been noted in many cases. See, e.g.. Turner v. Grovit and Harada 
Ltd. and Changepoint S. A., ECR 2004, 1-3565, para 27; Quaak, supra note 39, at 
17, Paramedics Electromedicina Comercial, Ltda. v. GE Medical Systems Information 
Technologies, Inc., 369 F. 3d 645, 654-55 (2d Cir. 2004). 
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action must be seen as constituting interference with the jurisdiction of 
the foreign court... 42 


1. Anti-Suit Injunctions in the United States 

Because of the inevitable impact on a foreign court’s jurisdiction, most court 
systems are reluctant to grant anti-suit injunctions. Common law jurisdic¬ 
tions, however, are much more likely to issue anti-suit injunctions than civil 
law jurisdictions. In the United States, different courts have adopted differ¬ 
ent standards for whether to grant an anti-suit injunction. 43 In the more 
conservative or restrictive jurisdictions, the court must find that the foreign 
action undermines its own jurisdiction or threatens a strong national pol¬ 
icy. 44 In the more liberal jurisdictions, courts generally will grant an anti-suit 
injunction if the parties and issues are the same, and if proceeding with the 
foreign litigation would impede the prompt and efficient resolution of the 
case in the forum. 45 

Although the framework of legal analysis tends to be the same for anti¬ 
suit injunctions whether they are intended to protect rights in litigation or 
in arbitration, courts in common law countries seem to be somewhat more 
likely to issue an anti-suit injunction to protect an arbitration agreement, 
because of the strong public policy favoring arbitration. 46 There are several 

42 Turner v. Grovit, supra note 41, at para. 27. 

43 The antisuit injunction is a particular subspecies of the preliminary injunction. Gener¬ 
ally, the requirements in the United States for a preliminary injunction are some vari¬ 
ation of the following: (1) likelihood of success on the merits, (2) irreparable injury 
if relief not granted, (3) a balancing of the equities (threatened injury greater than 
threatened harm from injunction), (4) granting the injunction will not disserve the 
public interest. See Karaha Bodas v. Negara 335 F. 3d 357, 363 (5th Cir. 2003). How¬ 
ever, according to the Fifth Circuit, “the suitability of such relief [i.e., a foreign anti¬ 
suit injunction] ultimately depends on considerations unique to antisuit injunctions.” 
Id., at 364. 

44 See Quaak v. Klynveld Peat Marwick Goerdeler Bedrijfsrevisoren, 361 F.3d 11, 17 (1st 
Cir. 2004). Decisions from the Second, Third, Sixth, and District of Columbia Circuits 
are described as taking the conservative approach. See China Trade & Dev. Corp. v. 
M. V. Choong Yong, 837 F.ad 33, 35 (2d Cir. 1987): Stonington Partners, Inc. v. Lernout 
&c Hauspie Speech Prods., 310 F.3d 118, 126 (3d Cir. 2002); Gau Shan Co. v. Bankers 
Trust Co., 956 F.ad 1349, 1355 (6th Cir. 1992); and Laker Airways Ltd. v. Sabena, 
Belgian World Airlines, 235 U.S. App. D.C. 207, 731 F.2d 909, 916 (D.C. Cir. 1984). 

45 See id. The Quaak court describes decisions from the Fifth and Ninth Circuits as 
taking the liberal approach. See Kaepa, Inc. v. Achilles Corp., 76 F.3d 624, 626 (5th 
Cir. 1996); Seattle Totems Hockey Club, Inc. v. Nat’l Hockey League, 652 F.2d 852, 
855-56 (9th Cir. 1981). (Courts taking the liberal approach tend to assign little weight 
to international comity.) See Quaak, supra, at 17. The Quaak court itself endorses 
the conservative approach, although finding it a little too rigid in application, and 
preferring a totality of the circumstances approach. See id., at 17-18. 

46 See Daniel Tan, Anti-Suit Injunctions and the Vexing Problem of Comity, 45 Va. J. Int’l 
L. 283, 327, 331-34 (2005). See also Paramedics Electromedicina Comercial, Ltda. v. 
GE Medical Systems Information Technologies, Inc., 369 F. 3d 645, 654 (2d Cir. 2004). 


94 


JUDICIAL ASSISTANCE FOR ARBITRATION 


kinds of anti-suit injunctions likely to arise in connection with arbitration. 
One is when a party brings a lawsuit in a foreign jurisdiction, even though 
it had agreed to arbitrate the dispute that forms the basis of the lawsuit. A 
second is when a party tries to enjoin another party from either vacating 
an award, or enforcing an award that has been vacated. Another is when a 
party, asserting that it has not agreed to arbitrate, seeks to enjoin the other 
party from proceeding with arbitration. This is sometimes called an “anti¬ 
arbitration injunction.” Courts are generally willing to grant anti-arbitration 
injunctions when there is no agreement to arbitrate, or when a party seeks 
to arbitrate in a venue not agreed upon by the parties. 47 

In some cases, each side will try to enjoin the other. For example, in 
Paramedics Electromedicina Comercial Ltda. v. GE Medical Systems Infor¬ 
mation Technologies, Inc., one party, GE, commenced an arbitration. 48 The 
other party, Paramedics, known as “Tecnimed,” began a lawsuit in Brazil, 
and petitioned in New York state court for a stay of the arbitration. 49 GE 
removed Tecnimed’s New York state case to federal court, and then counter¬ 
claimed, seeking to compel arbitration and asking for an anti-suit injunction 
to stop the action in Brazil. 50 There were thus three proceedings: (i) the 
arbitration proceeding in the United States, (2) the Brazilian lawsuit which 
Tecnimed began in order to have substantive claims resolved by a court 
rather than by arbitration, and (3) the U.S. federal court lawsuit in which 
(a) Tecnimed wanted to enjoin the arbitration proceeding, and (b) GE wanted 
to enjoin the Brazilian lawsuit and force Tecnimed to arbitrate. Tecnimed was 
ultimately ordered by the U.S. federal court to arbitrate and to take steps to 
cause dismissal of the Brazilian lawsuit. 51 Tecnimed refused initially to com¬ 
ply, and was held in contempt. The court ordered Tecnimed, so long as it 
was not in compliance, to pay U.S. $1,000 per day for the first three months, 
and U.S. $5,000 per day subsequently. 52 Eventually, it complied. Thus, the 
Tecnimed case is an example of one party trying to enjoin the other party’s 
arbitration, and the second party responding by enjoining the first party’s 
lawsuit. 

Although normally a party seeking an anti-suit injunction will go directly 
to a court, there may be another way of obtaining the same relief. An arbitral 

47 See, e.g., Societe Generate de Surveillance, S. A. v. Raytheon European Management 
and Systems Co., 643 F.ad 863, 868 (1st Cir. 1981). (“[T]o enjoin a party from arbi¬ 
trating where an agreement to arbitrate is absent is the concomitant of the power to 
compel arbitration where it is present.”) 

48 See Paramedics, supra note 46, at 648. 

49 See id., at 649. 

50 See id. 

51 See id., at 650, 659. 

51 See id., at 649. The Second Circuit required that because the fine was compensatory (it 
was to be paid to GE, not to the court), the amount of the fine must be adjusted to reflect 
the actual expenses justifiably incurred by GE as a result of Tecnimed’s noncompliance. 
See id., at 658. 
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tribunal can issue a partial award that (i) requires a recalcitrant party to 
arbitrate, and (z) forbids it from litigating in another forum. The award then 
becomes enforceable under the New York Convention. 53 When enforced, it 
has the same effect as an anti-suit injunction. This occurred in the case of 
Four Seasons Hotels and Resorts v. Consorcio Barr S.A. (“Four Seasons”). 54 
Consorcio Barr had built a hotel in Venezuela and hired Four Seasons to run 
it. When disputes arose, the parties, the arbitral tribunal, and the pertinent 
national courts responded as follows: 

1. Four Seasons brought an action in federal court in Miami, Florida, con¬ 
cerning certain claims which the parties agreed were nonarbitrable. 

2. Four Seasons also commenced an arbitration in Miami. 

3. Consorcio began litigation in Venezuela to stop the arbitration. 

4. Four Seasons asked the federal court in Miami to issue an injunction com¬ 
pelling Consorcio to arbitrate and requiring it to withdraw the Venezuela 
litigation. 

5. The U.S. federal district court in Miami denied Four Season’s request for 
an injunction. 

6 . The arbitral tribunal in Miami then issued a partial arbitral award, which 
essentially granted the relief Four Seasons had failed to obtain from the 
district court. The award required Consorcio to participate in the arbi¬ 
tration and to withdraw any Venezuelan actions. 

7. The Venezuelan court held that arbitration of the disputes was impro¬ 
per. 

8. Four Seasons brought a new case in the federal district of Florida for the 
purpose of confirming the arbitral award. 

9. The U.S. federal district court confirmed the award under the New York 
Convention. 

On appeal, the Eleventh Circuit disagreed with one aspect of the district 
court’s reasoning and remanded to the district court for reconsideration of 
that part of its decision. Subsequently, the district court, in an unpublished 
order, again confirmed the partial award. 55 What is noteworthy here is that 
if an arbitral tribunal can be persuaded to issue - as a partial award - relief 
that is essentially an anti-suit injunction, then there is a treaty obligation 
which favors its enforcement. The treaty obligation may make a court more 
likely to grant the relief requested than if it is asked to issue an anti-suit 
injunction in the first instance. The Four Seasons case is a stark illustration 
of this: Four Seasons’ motion for a preliminary injunction was denied by a 

53 See Four Seasons Hotels and Resorts v. Consorcio Barr S. A., 377 F.3d 1164 (nth Cir. 
2004). 

54 See id. Two cases were consolidated on this appeal. 

55 Case i:o2-cv- 23249-KMM, Document 157, entered on FLSD docket 09/23/2005, 
K. Michael Moore, U.S. District Judge. 
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court, but it obtained the same relief previously denied when that relief was 
packaged as a partial award by the arbitral tribunal. 56 

C. Ryan Reetz, an attorney in Miami, has noted that anti-suit injunctions 
are generally most effective if they can be issued at an early point in the 
arbitration. 57 To that end, under the newly enacted Rule 37 of the ICDR, 
which provides for appointment of an emergency arbitrator empowered to 
grant interim relief, a partial award could be rendered that would function 
as an anti-suit injunction, even before the tribunal was constituted. 58 In this 
way, a party might succeed in stopping vexatious litigation at a very early 
point in the arbitration process. 

For the most part, courts are more likely to grant an anti-suit injunction 
to enforce a party’s agreement to arbitrate than to enjoin efforts either to 
vacate or enforce an award. Once an award has been rendered, the New York 
Convention provides for enforcement, but it does not include any provision 
for issuing an injunction against foreign challenges to an award. 59 Rather, 
the New York Convention allows for simultaneous proceedings in different 
jurisdictions/ 0 

Nonetheless, when a party pushes the envelope a little too far, a court may 
grant an injunction against undermining an arbitration award. In the nine- 
year Karaha Bodas case/ 1 a U.S. federal district court enjoined the losing 
party, Pertamina, from taking actions seeking to prevent enforcement of an 
arbitral award. The arbitration, which had begun in 1998, had taken place 
in Switzerland. By 2006, the matter seemed to be finally resolved, despite 
numerous efforts by Pertamina to vacate the award or block its enforcement, 
including more than one petition for certiorari in the U.S. Supreme Court. 
One of the steps Pertamina had taken along the way, after the Swiss court had 
refused to vacate the award, was to seek an annulment of the award by an 
Indonesian court. Karaha Bodas Co. (KBC) asked a U.S. court to enjoin this 
action. The U.S. court had denied the injunction request, but had essentially 
ignored the resulting annulment in Indonesia/ 1 

At the point when KBC was on the verge of finally collecting U.S. $260 
million dollars in the U.S. (it had previously collected some of the award in 
Hong Kong), Pertamina brought an action in the Cayman Islands. It alleged 

56 A potential drawback, however, is that the two-step procedure, going first to the arbi¬ 
trators and then to the court, may make the process quite time consuming. 

57 See C. Ryan Reetz, United States Anti-Suit Injunctions in the Arbitration Context , in 
International Arbitration and Mediation - from the Professional’s Perspective, 
135-143, n. 20 (Robert Carrow & Anita Alibekova, eds., 2007). 

58 See id. 

59 See Karaha Bodas Co. v. Negara, 335 R 3d 357 (5th Cir. 2003). 

60 Karaha Bodas Co. v. Negara, 465 F. Supp. 2d 283, 296 (2006), aff’d in part, modified 
in part, 2007 U.S. App. Lexis 21458 (2d Cir. 2007). 

61 See id. 

6z See Karaha Bodas Co. v. Negara, 335 F. 3d 357 (5th Cir. 2003). 
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fraud and sought both damages and an injunction restraining KBC from 
disposing of any sums received as a consequence of the fraud, including 
any benefit from the arbitral award. Pertamina claimed that its action in 
the Cayman Islands was not an action to set aside the arbitral award, but 
rather, a totally new fraud claim. Nonetheless, the U.S. court found that the 
objective of the lawsuit was to nullify judgments in Texas and New York 
allowing KBC to recover the award. “The main objective of Pertamina is to 
have the Cayman Islands court reach out to the United States and frustrate 
the consummation of the long and difficult litigation in the United States.” 63 
The court not only enjoined Pertamina from seeking an order restricting 
KBC’s disposition of the funds received pursuant to the arbitral award, but 
took the rather unusual step of also issuing a declaratory judgment. It ruled 
that KBC had full rights to the funds, and that if Pertamina should obtain 
an order from the Cayman Islands court or any other court, purporting to 
interfere with KBC’s right to dispose of the funds, KBC would have no obli¬ 
gation to comply with any such order. 64 The court did not view Pertamina’s 
action as protected under the New York Convention, since it was not seek¬ 
ing to annul the award under the Convention’s proceedings. 65 Rather, it was 
seeking to undermine a legitimate result in order to postpone its payment 
obligation. 66 

Thus, we see that while courts do not always grant anti-suit injunctions 
readily, and sometimes refuse even when a party believes there are good 
reasons to enjoin, the more egregious the behavior of the other party, the 
more likely that the court will issue an anti-suit injunction. Nonetheless, 
because a court’s actions may simply be ignored by a foreign court, the 
success of the anti-suit injunction depends upon the amount of coercive 
power a court can bring to bear over the party subject to its jurisdiction. 

2. Anti-Suit Injunctions in Europe 

In England, courts have had a robust record of granting anti-suit injunctions 
in cases of breach of an arbitration agreement. 67 A recent case in the Euro¬ 
pean Union (EU), however, has basically prohibited anti-suit injunctions in 
the litigation context among Member States, and raises questions about the 
future of anti-suit injunctions to protect arbitration agreements. In the case 

63 Karaha Bodas, 465 F. Supp. at 298-99. 

64 See id., at 300-01. 

65 See id., at 296. 

66 The court noted that Pertamina’s Finance Director told an Indonesian newspaper in 
December 2003 that the arbitration decision could no longer be disputed, but that 
“what Pertamina is doing now is actually only buying time.” Id., at 298. 

67 See, e.g., Welex AG v. Rosa Maritime Limited, [2003] 2 Lloyd’s Rep. 509 (Eng. C. A.); 
see also Daniel Tan, Anti-Suit Injunctions and the Vexing Problem of Comity, 45 Va. 
J. Int’l L. 283, 331-32 (2005). 
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of Turner v. Grovit and Harada Ltd and Changepoint S.A. (“Turner”), 68 
the European Court of Justice (ECJ) ruled on a question submitted to it by 
the House of Lords. The question was whether, under the Brussels Conven¬ 
tion, 65 an English court could grant a restraining order against defendants in 
another Convention country when the defendants were acting in bad faith for 
the purpose of obstructing proceedings properly before the English courts. 
The ECJ’s unequivocal answer was no. It ruled that the Convention 

is to be interpreted as precluding the grant of an injunction whereby a 
court of a Contracting State prohibits a party to proceedings pending 
before it from commencing or continuing legal proceedings before a 
court of another Contracting State, even where that party is acting in 
bad faith with a view to frustrating the existing proceedings. 70 

The ECJ’s reasoning was essentially that the Convention is based on the 
trust that the Member States accord to one another’s legal systems and judi¬ 
cial decisions. Respect for that principle of mutual trust requires that under 
the Convention, with rare exceptions, one court is not permitted to review 
the jurisdiction of another court. Thus, if a court restrains a party from 
commencing or continuing a proceeding before a foreign court, it necessar¬ 
ily undermines the foreign court’s jurisdiction to make a decision about the 
dispute, including its right to make a decision not to hear the dispute. Because 
an anti-suit injunction would constitute interference with the jurisdiction of 
the foreign court, it is incompatible with the Convention. Such interference 
cannot be justified even by an intent to prevent an abuse of process or bad 
faith conduct by the defendant. 71 

Thus, it is unlikely that English courts will be issuing anti-suit injunctions 
against parties in litigation before them, over whom they have personal juris¬ 
diction, who also bring actions in other States that are governed by the Brus¬ 
sels Convention (now referred to as the Brussels Regulation). The ruling will 
not, however, prevent them from issuing anti-suit injunctions if such a party 
brings an action in the United States, Canada, or other States not subject to 
the Brussels Regulation. 

68 Case C-159/02 (E.C.R.) [2004]. 

65 The ECJ was interpreting the Convention on Jurisdiction and the Enforcement of 
Judgments in Civil and Commercial Matters of 1968 (Brussels Convention), which 
has since been replaced in all EC Member States except Denmark by the Council 
Regulation (EC) No. 44/2001 of 22 December, 2000 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters (Brussels Regulation) 
2001 O.J. (L 12) 1 (1 Jan., 2001). However, the principles set out in the decision are 
applicable mutatis mutandis with regard to the Regulation. 

7 ° See supra, note 68. 

71 Id., at paras. 24-28. 
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The Turner case did not deal with arbitration, and it is not clear whether 
the decision will be extended to eliminate anti-suit injunctions in the arbi¬ 
tration context. That question may be decided soon, however. On February 
21, 2007, in West Tankers Inc. v. RAS Riunione Adriatica di Sicurta SpA 
and others, 71 the House of Lords referred another question to the European 
Court of Justice. This time the question is pursuant to the EC Regulation 
44/2001 (the Brussels Regulation), which essentially supplanted the Brussels 
Convention, and applies to all Member States except Denmark. 73 
The question, as stated by Lord Hoffman, is 

whether a court of a Member State may grant an injunction against a 
person bound by an arbitration agreement to restrain him from com¬ 
mencing or prosecuting proceedings in breach of the agreement in a 
court of another Member State which has jurisdiction to entertain the 
proceedings under EC Regulation 44/2001 (“the Regulation”). 74 

Although the House of Lords found it had a duty to refer this question to 
the ECJ, it made clear its own view: an anti-suit injunction to protect against 
the breach of an arbitration agreement is not prohibited by the Regulation. 
Lord Hoffmann, who drafted the opinion, first noted that the Regulation 
specifically states in article i(2)(d) that it does not apply to arbitration. 75 He 
also pointed out that the ECJ, in Marc Rich & Co. AG v. Societa Italiana 
Impianti PA, held that the Regulation’s exclusion of arbitration also applies 
to court proceedings where arbitration is the subject matter. 76 Moreover, the 
ECJ decided in Van Uden Maritime BV v. Deco-Line that “the subject-matter 
is arbitration if the proceedings serve to protect the right to have the dispute 
determined by arbitration.” 77 

Although there appear to be strong reasons for finding that the Regulation 
does not preclude anti-suit injunctions to protect arbitration, there is still an 
argument that any restraint that prevents a party in a foreign jurisdiction 
from bringing or continuing a case constitutes an indirect interference with 
the jurisdiction or the foreign nation’s courts. If the ECJ determines that an 
anti-suit injunction in support of arbitration is covered by the Regulation, 
and that, therefore, anti-suit injunctions cannot be issued in the Member 
States to prevent breach of an arbitration agreement, commentators fear 
that parties will no longer choose London or other EU arbitral centers as a 

71 [2007] UKHL 4. 

73 See supra, note 69. 

74 [2007] UKHL 4, para. 1. 

75 [2007] UKHL 4, para. 7. 

76 1 I 99 I 1 ECR 1-3855. 

77 [1998] ECR 1-7091. 
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place to hold their arbitrations. 78 The downside of eliminating such anti-suit 
injunctions is that in Member States it will permit parties who do not want 
to arbitrate to engage in parallel proceedings in other jurisdictions, which 
may cause increased complexity, cost and delay, and may in some instances 
be undertaken in order to create difficulties or to undermine the arbitration. 
In such a case, it would be interesting to see what the response would be 
to an anti-suit injunction contained in a partial arbitral award, where there 
would be a treaty obligation to enforce the award. Courts could be faced 
with potentially conflicting obligations. 79 


C. INTERIM MEASURES 

Not so very long ago, interim relief - that is, relief granted before the final 
award, generally in order to ensure that once the award is rendered, relief 
would still be possible - was only available through the courts. Moreover, 
in some jurisdictions, once a party sought such relief from the courts, par¬ 
ticularly if the relief was needed on an urgent basis before the tribunal was 
constituted, the party would be held to have waived its right to arbitrate. In 
other jurisdictions, it was believed that once a party agreed to arbitrate, it 
had no right to seek court-ordered provisional relief in support of arbitra¬ 
tion. 80 Today, however, it is generally accepted that parties can obtain relief 
from a court when needed, without losing the right to arbitrate. 81 

1. Kinds of Interim Measures 

The kinds of interim measures that a party to an arbitration agreement gen¬ 
erally would seek are, for example, measures that would prevent the other 
side from hiding or removing assets, from using licensed intellectual prop¬ 
erty in a way that would devalue the licensor’s interest, or from dispersing 
or destroying evidence that the party needed to prove its case. The term 
“interim measure” has traditionally been used without a very precise defini¬ 
tion, but UNCITRAL has provided one in its recently amended Model Law 


78 See ClArb Reacts to Case: West Tankers Inc. v. RAS Riunione Adriatica di Sicurta SpA 
& others, at website of Chartered Institute of Arbitrations, www.arbitrators.org. 

79 See Reetz, supra note 57, n.18. See also infra Section C(i), discussing amended Article 
17 of the UNCITRAL Model Law, which appears to permit antisuit injunctions as an 
interim measure. 

80 McCreary Tire 8c Rubber Co. v. CEAT, SpA, yoi F.zd. 1032 (3d Cir. 1974) is often 
cited for that proposition. 

81 A number of arbitration laws and rules specifically provide for parties to be able to 
obtain court relief when needed without waiving the agreement to arbitrate. See, e.g., 
Japan Arbitration Law of 2003, art. 15; German Arbitration Act of 1998, § 1033; 
UNCITRAL Rules art. 26(3); ICDR Rules, art. 21(3). 
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on International Commercial Arbitration. Chapter IV A, Article 17, deals 
with interim measures and preliminary orders. The UNCITRAL definition 
of interim measures is as follows: 

An interim measure is any temporary measure, whether in the form of 
an award or in another form, by which, at any time prior to the issuance 
of the award by which the dispute is finally decided, the arbitral tribunal 
orders a party to: 

(a) Maintain or restore the status quo pending determination of the 
dispute; 

(b) Take action that would prevent, or refrain from taking action that 
is likely to cause current or imminent harm or prejudice to the 
arbitral process itself; 

(c) Provide a means of preserving assets out of which a subsequent 
award may be satisfied; or 

(d) Preserve evidence that may be relevant and material to the resolu¬ 
tion of the dispute. Si 

By this definition, interim measures, also sometimes referred to as conser¬ 
vatory measures, are basically those measures intended to protect the ability 
of a party to obtain a final award. Note that paragraph (b) above, appears to 
include anti-suit injunctions. The UNCITRAL Working Group stated in its 
Report that there were reservations expressed about including this paragraph 
“given that such injunctions were unknown or unfamiliar in many legal sys¬ 
tems and that there was no uniformity in practice relating thereto. As well, 
it was said that anti-suit injunctions did not always have the provisional 
nature of interim measures.” 83 Nonetheless, the Working Group decided to 
include the paragraph, and UNCITRAL adopted it. This provision would 
permit a party to bypass domestic anti-suit injunction law and simply get an 
anti-suit injunction from the arbitral tribunal. It could then be enforceable in 
another country under sections 17 H and I of the Model Law, which will be 
discussed below in Section Cjq). It remains to be seen whether Model Law 
countries that decide to amend their law to adopt Article 17 will include 
paragraph b. 

In trying to add clarity to the rather murky area of interim and conserva¬ 
tory measures, UNCITRAL also defines “preliminary order.” A preliminary 
order is essentially the same as an interim measure with one major exception: 
it is obtained ex parte, that is, the tribunal decides the issue after having only 
heard from one of the parties. This would only be done in instances where 
the party seeking the relief believes that if the other party knows in advance 

81 UNCITRAL Model Law, art. 17. 

83 Report of the Working Group on Arbitration and Conciliation on the Work of Its 
Forty-fourth session (New York, 23-27 January, 2006), at 6, para. 18. A/CN.9/592. 
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that the measure will be sought, it will do something to thwart the protection 
to be granted (e.g., hide assets, distribute source code, destroy evidence). A 
preliminary order expires after twenty days, and within that time, at the ear¬ 
liest possible moment, the tribunal must hear from the other party. 84 After 
that party has been given notice and an opportunity to present its case, the 
tribunal may issue an interim measure that either adopts or modifies the 
preliminary order, or it can simply let the order expire. ' 5 Unlike a regular 
interim measure, which can be in the form of an award, and therefore may 
be enforceable by a court, a preliminary order is binding on the parties, but 
is not an award and cannot be enforced by a court. 86 

The Model Law has taken a big step toward harmonizing an approach 
to interim measures. However, even if its proposed amendment is adopted 
by the countries that currently have in place some version of the Model 
Law, 87 it may not be adopted uniformly. Additionally, the many countries 
whose arbitration laws are not based on the Model Law will continue to 
take diverse approaches to interim measures. Nonetheless, Article 17 of the 
Model Law can serve as a useful guideline that may encourage courts and 
tribunals to take a more consistent approach to interim measures. 

2. Tribunal or Court - Where to Go for Interim Relief 

Today, most arbitration laws and rules assume that the courts and the arbi¬ 
tral tribunal have concurrent jurisdiction to grant interim relief. There are, 
however, variations among jurisdictions as to how and when each decision¬ 
maker should be involved. In a few jurisdictions, such as Argentina and Italy, 
arbitrators do not have the power to issue interim decisions. 88 In others, such 
as England, the arbitrator, for the most part, is expected to be much more 
active than the courts with respect to interim measures. Under the English 
Arbitration Act of 1996, certain powers are granted to the arbitrator, so 
long as the parties have not agreed otherwise. 89 Other powers, including 
the power to order provisional relief with respect to money or property, are 
only permitted if the parties are in agreement. 90 Agreement occurs, however, 
when parties have chosen arbitration rules that grant the arbitrators such 
power. In that instance, most interim decisions will be made by the arbitrator. 
Parties are not expected to turn to the courts for assistance unless they have 

84 See UNCITRAL Model Law, art. 17C. 

85 See id., para. 4. 

86 See id., para. 5. 

87 More than 50 countries, as well as six states within the United States - California, 
Connecticut, Illinois, Louisiana, Oregon, and Texas - have adopted a version of the 
Model Law. See supra Chapter 1, note 11. See also www.UNCITRAL.org. 

88 Argentine Code of Civil Procedure, art. 753; Italian Code of Civil Procedure, art. 818. 

89 See English Arbitration Act of 1996, § 38. These powers include the power to order 
security for costs, to inspect and preserve property, and to preserve other evidence. 

90 See id. § 39. 
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the permission of the tribunal, the permission of all other parties, or unless 
the matter is one of urgency. 91 

In most jurisdictions, if the tribunal has not yet been constituted, parties 
may choose to seek provisional measures from a court to protect against 
some immediate harm. In such a case, if urgent relief is needed, it may only 
be attainable through the local court. Once the tribunal has been constituted, 
however, then the rules may differ somewhat. For example, under some 
rules, once the tribunal is in place, the parties are only supposed to apply to 
a court “in appropriate circumstances,” 91 or, according to other rules, “in 
exceptional cases.” 93 

Taking account of the sometimes urgent need to grant relief, the ICDR, 
as noted above, has amended its arbitration rules to provide for “Emergency 
Measures of Protection.” 94 This permits appointment, within one business 
day, of an emergency arbitrator who has the power to order or award any 
interim or conservancy measure deemed necessary. 95 The procedure is appli¬ 
cable unless parties have opted out of it. If other arbitral institutions were 
to follow suit in providing this level of emergency relief, there might be less 
need for parties to seek court assistance at a point in time before the tribunal 
has been constituted. 96 

Although at present, some rules make a distinction between seeking court 
relief before or after the tribunal has been appointed, under other laws and 
rules there is full concurrent jurisdiction, even after the constitution of the 
tribunal. In those jurisdictions, parties may seek interim relief from either the 
tribunal or the court at any point during the proceedings, unless the parties 
themselves have provided otherwise. The Rules of Arbitration of the German 
Institution of Arbitration (DIS), for example, provide: “It is not incompatible 
with an arbitration agreement for a party to request an interim measure of 
protection in respect of the subject-matter of the dispute from a court before 
or during arbitral proceedings. ” 97 This is consistent with German law, which 
provides as follows: “It is not incompatible with an arbitration agreement for 
a court to grant, before or during arbitral proceedings, an interim measure 
of protection relating to the subject matter of the arbitration upon request 
of a party.” 98 

91 See id. §§ 42.-44. 

91 ICC Rules, art. 23(2). 

93 LCIA Rules, art. 25.3. 

94 ICDR Rules, art. 37. See discussion supra. Chapter 3, Section B(2). 

95 See id. 

96 The ICC provides for a Pre-Arbitral Referee procedure, but only if parties first agree 
in writing. The LCIA provides an expedited procedure for constituting the tribunal, 
in cases of “exceptional urgency.” LCIA Arbitration Rules, art. 9. The Rules of the 
Netherlands Arbitration Institute (NAI) provide for a preliminary award by a sole 
arbitrator appointed by the Administrator. NAI Arbitration Rules, arts. 11, 42. 

97 German Institution of Arbitration, Arbitration Rules, § 20.2. 

98 German Code of Civil Procedure, art. 1033. 
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In the United States, because the Federal Arbitration Act (FAA) does not 
deal with interim measures, other than the court’s ability to stay an action or 
to compel arbitration," it is less clear when courts will grant interim mea¬ 
sures. The ICDR Rules of the American Arbitration Association state that if 
a party seeks interim relief from a court, that request is not incompatible with 
arbitration, and does not constitute a waiver of the right to arbitrate. 100 Some 
cases in the United States suggest, however, that a court will not grant interim 
relief if the relief sought is also available through a tribunal. In Simula, Inc. 
v. Autoliv, Inc., 101 for example, the Ninth Circuit held that a district court 
had properly denied Simula’s request for a preliminary injunction because 
provisional relief was available from the Swiss Arbitral Tribunal where the 
arbitration would take place under the ICC Rules of Arbitration. 101 In an 
earlier case in the Third Circuit, McCreary Tire & Rubber v. CEAT, SpA 103 
the court discharged a foreign attachment because it had been obtained in a 
court proceeding, which the court viewed as an impermissible bypass of the 
agreed upon method of settling the dispute. 04 

McCreary has been much criticized, however, and more recent decisions 
suggest that in other circuits in the United States, particularly in the Second 
Circuit, courts have the authority to grant injunctions and provisional reme¬ 
dies in the context of pending arbitrations. 105 Further, the Second Circuit 
has made clear that such authority exists even if the parties could also seek 
relief directly from the tribunal. 106 Thus, in the United States, parties need to 
know how a particular circuit of the federal court will respond to a request 
for interim relief. 

There are practical reasons why a party might prefer to go to the court 
in the first instance, even if the tribunal has already been constituted. If the 
interim relief sought would ultimately require court assistance to be effectu¬ 
ated, such as attachment of a bank account, then going to court immediately 
could save time. Thus, particularly if the relief is needed urgently, requesting 

99 9 U.S.C §§ 3, 4. The FAA also provides subpoena power for a tribunal, but this does 
not fit under some definitions of interim measures. 

100 ICDR Rules, art. 21(3). 

101 175 F. 3 d 716 (1999b 
101 See id., at 725. 

103 501 F.2d 1032 (1974). 

104 See id., at 1038. 

105 Bahrain Telecommunications Co. v. Discoverytel, Inc., 476 F. Supp. 2d 176, 180, 182 
(D. Ct. 2007) (“A prejudgment remedy does not interfere with the arbitral process but 
merely ensures that there will be assets available to satisfy any judgment the arbitrators 
themselves may render.”). 

106 See id., at 180 (“[T]he Second Circuit has made it clear in a series of decisions that the 
Court has both the power and duty to entertain a motion for preliminary injunction 
pending the results in [an] arbitration. And this is true even though, as is the case here, 
the parties are entitled under the rules of the arbitral tribunal they have chosen to seek 
pendente lite relief directly from the arbitrator.”). Citations omitted. 


C. INTERIM MEASURES 


105 


the interim measure from the court may be the most efficient and effective 
way to proceed. 

Moreover, arbitral tribunals tend to be somewhat reluctant to grant 
interim measures. They must apply appropriate standards before granting 
relief, and one of the standards usually applied is a determination whether 
the requesting party has a reasonable possibility of prevailing on the mer¬ 
its. Tribunals hesitate to make this preliminary decision, because they fear 
this may cause some prejudice on their part with respect to the final deter¬ 
mination of the merits. State courts, on the other hand, are less concerned 
about making a preliminary decision about the merits of the case because 
the merits will ultimately be determined by the arbitral tribunal. Therefore, 
state courts may be less reluctant to grant the requested relief. 

A downside to seeking relief from the court is that valued confidentiality 
may be lost. Frequently, there will need to be detailed factual information in 
support of a request, which may include information that one or both parties 
would prefer to remain confidential. It may be feasible in some courts to seal 
the records and close the hearings. However, even if this is possible, a court 
might require a very strong showing of need before it would agree to take 
steps to keep the information confidential. 

Although there are valid reasons for seeking relief through a court rather 
than a tribunal, the increasing attention focused on providing arbitrators 
with the power to grant interim measures suggests a trend in international 
arbitration to keep as much decision-making as possible under the aegis of 
the arbitral tribunal. 

3. Basis for Interim Measures 

In addition to defining interim measures and preliminary orders, Article 17 
of the amended UNCITRAL Model Law also sets forth a series of conditions 
that must be satisfied before the measure will be granted. The party request¬ 
ing the interim measure must demonstrate to the tribunal that (1) if the relief 
is not granted, harm will result which is not adequately remedied by money 
damages, and such harm is greater than any harm which might occur to the 
other party if the measure is granted, and (2.) the requesting party has a rea¬ 
sonable possibility of succeeding on the merits of the claim. In addition, the 
tribunal may require a requesting party to provide appropriate security when 
it is seeking an interim measure, and must require security when the party 
seeks a preliminary order, unless the tribunal determines that it would be 
inappropriate. 107 Moreover, the party requesting a preliminary order must 
disclose all pertinent circumstances. 108 Not only is this a requirement, but 
it makes good practical sense. If a party presents a very one-sided picture of 

107 UNCITRAL Model Law, art. 17 E. 

108 UNCITRAL Model Law, art. 17 F. 
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the facts at an ex parte hearing, the untold facts will come out at the later 
hearing with the other party. If the whole story is in fact quite different from 
the one initially presented, the tribunal most likely will not allow the relief 
granted in the preliminary order to continue, will award costs against the 
requesting party, and will view the requesting party as lacking credibility. 

4. Enforcement of Interim Measures 

If an arbitral tribunal grants an interim measure, and court enforcement is 
needed, normally the local court at the seat of the arbitration will provide 
for enforcement. But what if the interim measure needs to be enforced in a 
different jurisdiction? It is quite likely that the jurisdiction where enforcement 
will be sought will not be the seat of the arbitration, because parties generally 
choose as the seat a place that is not the home country of either party. Thus, 
if the purpose of the interim measure is to attach a bank account, or prohibit 
sale of property, the bank account and the property are likely not to be in the 
same country as the arbitration, and therefore will need to be enforced in the 
country where they are located. Few laws deal with this, so the Model Law, 
by including this matter in its amended Article 17, is providing a helpful step 
toward improving the possibility that interim measures will be enforced in 
foreign courts. The Model Law provides that “[a]n interim measure issued 
by an arbitral tribunal shall be recognized as binding and... enforced upon 
application to the competent court, irrespective of the country in which it 
was issued, subject to the provisions of Article 17 I.” 109 Being made subject 
to Article 17 I means that the measure must be enforced, unless there are 
reasonable grounds for its nonenforcement, as set forth in Article 3 6. Those 
grounds for nonenforcement are essentially the same grounds that are set 
forth in the New York Convention. Thus, as discussed above, an anti-suit 
injunction, or any other interim measure issued by an arbitral tribunal, would 
be enforceable in a Model Law country, subject to Article 17 I, without the 
need to consider the applicability of the New York Convention. 

The Model Law is creating a framework for Model Law countries to 
be able to enforce interim measures granted by arbitral tribunals in other 
countries, independently of the New York Convention. The Convention was 
not intended by its drafters to deal with interim measures, but rather with 
the enforcement of final awards. Occasionally, an interim measure has been 
enforced under the Convention when the relief granted by the tribunal was 
termed a partial award, 110 or the measure was determined by a court to 
be a final and enforceable award. 111 The Model Law, however, avoids any 
need to establish whether the interim measure is an order or a final award. 
If the measure fits the Model Law definition of “interim measure,” then it 

I0 » UNCITRAL Model Law, art. 17 H. 

110 See, e.g.. Four Seasons v. Consorcio Barr, supra notes 53-55 and accompanying text. 

111 See Yasuda Fire 8c Marine Ins. Co. v. Continental Cas., 37 F.3d 345 (7th Cir. 1994). 
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is binding, and a court in a country that has adopted this provision of the 
Model Law should enforce it. If Article 17 is adopted in the more than 50 
countries where the Model Law is in effect, it should significantly facilitate 
the enforcement of interim measures issued by an arbitral tribunal. Moreover, 
wide adoption could encourage non-Model Law countries either to adopt 
similar legislation, or to refer to the Model Law provisions as guidelines. 


D. COURT ASSISTANCE IN OBTAINING EVIDENCE 
1. Procedural Orders 

Although the rather vague definition of interim measure has been sometimes 
used to cover virtually any kind of order issued by a tribunal that does not 
resolve the entire case, in this chapter those orders of a tribunal that do 
not meet the definition of interim measure or preliminary order provided in 
Article 17 of the UNCITRAL Model Law will be referred to as procedural 
orders. Thus, a distinction is made here between an order for “preservation 
of evidence” and one for “taking of evidence.” “Preservation of evidence” is 
an interim measure under the UNCITRAL Model Law, which might consist, 
for example, of an order to preserve goods that were the subject matter of the 
dispute. On the other hand, “taking of evidence” would involve a procedural 
order about evidence needed for the arbitration hearings. 

Although the distinction may not always hold, generally, a procedural 
order is not a conservatory measure, or one that seeks to maintain the status 
quo. Rather, it is an order whose purpose is to move the arbitration forward. 
Procedural orders can be issued on many different topics, and basically con¬ 
stitute the various decisions of the tribunal concerning the management of the 
arbitration process. Such orders may concern scheduling or taking evidence 
or may delineate various obligations of the parties. Procedural orders are 
not generally considered to be final, are subject to change by the tribunal, 
and may or may not be subject to enforcement by a court. Nonetheless, 
even when a tribunal has denominated its ruling as an “order,” a court may 
enforce it under the New York Convention if the court is persuaded that the 
ruling is in fact a final award. 111 

Seeking a procedural order from a tribunal concerning the taking of evi¬ 
dence is in some ways a last resort. From a practical standpoint, the first step 
a party should take in trying to obtain documents would be to simply ask the 
other party for the information. If the other party does not cooperate, then 
a party could confer with both the other party and the tribunal, and the tri¬ 
bunal could suggest to the other party that it should produce the information. 
If this does not work, then a party may be able to persuade a tribunal to 


111 See Publicis Communication v. True North Communications, Inc., 206 F. 3d 725, 728 
(2000) (“The content of a decision - not its nomenclature - determines finality.”). 
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order the opposing party to produce documents or to produce witnesses 
under its control. If the tribunal agrees, the party subject to the order has a 
strong incentive to comply with the order, since arbitrators can draw adverse 
inferences from any noncompliance. Moreover, a party generally does not 
want a tribunal to think that it has reason to hide relevant information. 
Thus, compliance is usually forthcoming, and resort to the court to enforce 
such an order may not frequently occur. On the other hand, court assistance 
is more likely to be needed where documents and witnesses are under the 
control of a third party, that is, a party that is not subject to the arbitration 
agreement. 

2. National Laws Concerning Court Assistance 

Many national laws specifically provide for court assistance in obtaining 
evidence. The Model Law, for example, in Article 27, provides that “[t]he 
arbitral tribunal or a party with the approval of the arbitral tribunal may 
request from a competent court of this State assistance in taking evidence. 
The court may execute the request within its competence and according to 
its rules on taking evidence.” 113 Although it is clear the court can provide 
assistance within its own jurisdiction (“within its competence”), it is less 
clear whether it can provide assistance for requests for obtaining evidence 
from a foreign jurisdiction. A narrow reading of the language could view 
court assistance as only available in the jurisdiction where the request is 
made. 

German 114 and Swiss law, 115 on the other hand, while not specifically 
referring to obtaining evidence outside of the jurisdiction, do not include 
language that would tend to limit the court’s reach. Thus, it appears possible 
in those countries that a court may assist with requests from a tribunal or 
a party regarding evidence or witnesses outside of the court’s jurisdiction. 
This might be done, for example, through letters rogatory, 116 or an inter¬ 
national convention, 117 or, if exclusively within the EU, pursuant to an EU 
Regulation. 118 

Ir 3 UNCITRAL Model Law, art. 27. 

114 See German Code of Civil Procedure, § 1050. 

115 See Swiss Private International Law Act, art. 184(2). 

116 A Letter Rogatory is a court’s formal request to a foreign court for some kind of judicial 
assistance, such as taking of evidence or service of process. 

117 The 1970 Hague Convention on the Taking of Evidence Abroad in Civil or Commer¬ 
cial Matters formalized procedures for taking of evidence. It has been ratified by 44 
countries. See the website of the Hague Conference on Private International Law at 
http://www.hcch.net. 

IlS Council Regulation (EC) No. 1206/2001 of 28 May, 2001 on Cooperation Between the 
Courts of the Member States in the Taking of Evidence in Civil or Commercial Matters 
superseded the Hague Convention for matters exclusively among member states of the 
European Union. 2001 O.J. (L 174) 1 (27 June, 2001). 


D. COURT ASSISTANCE IN OBTAINING EVIDENCE 


109 


English courts have the power under the English Arbitration Act to assist 
an arbitral tribunal or parties in securing attendance of a witness to give 
testimony or produce documents, by means of the same court procedures 
that could be used in litigation. 119 Thus, English courts would presumably 
be able to obtain evidence in support of arbitration from foreign third par¬ 
ties, through the EU Regulation on Cooperation Between the Courts of the 
Member States in the Taking of Evidence in Civil or Commercial Matters. 110 
Moreover, the courts’ powers apply not only to arbitrations held within 
England, Wales, and Northern Ireland, but also to arbitrations whose seat 
is in a foreign country. 111 The court is not required to provide such assis¬ 
tance to foreign tribunals, however, if the location of the arbitration tribunal 
makes it inappropriate to do so, presumably, if the assistance sought should 
more appropriately be provided in a different jurisdiction. 111 

3. Summons Issued by U.S. Arbitrators 

In the United States, the Federal Arbitration Act gives arbitrators the ability 
to issue a summons requiring any person to appear as a witness, and bring 
with them any documents deemed material as evidence in the case. 113 The 
summons is to be served in same manner as a subpoena to appear and testify 
in court, and a party can be compelled or punished for contempt in the same 
manner as provided in federal court. 114 


U.S. FEDERAL ARBITRATION ACT - SECTION 7 

The arbitrators selected either as prescribed in this title or otherwise, 
or a majority of them, may summon in writing any person to attend 
before them or any of them as a witness and in a proper case to bring 
with him or them any book, record, document or paper which may be 
deemed material as evidence in the case... Said summons shall issue 
in the name of the arbitrator or arbitrators, or a majority of them, 
and shall be signed by the arbitrators, or a majority of them, and shall 
be directed to the said person and shall be served in the same manner 
as subpoenas to appear and testify before the court; if any person or 
persons so summoned to testify shall refuse or neglect to obey said 
summons, upon petition the United States district court for the district 
in which such arbitrators, or a majority of them, are sitting may compel 


119 See English Arbitration Act of 1996, §§ 43 and 44. 

120 See supra , note 118. 

IZI See English Arbitration Act § 2(3). 

111 See id. 

123 9 U.S.C § 7. 

124 See id. 
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the attendance of such person or persons before said arbitrator or 
arbitrators, or punish said person or persons for contempt in the same 
manner provided by law for securing the attendance of witnesses or 
their punishment for neglect or refusal to attend in the courts of the 
United States. 115 


There are two areas of controversy concerning this provision. First, does 
the language of the provision mean that an individual can be summoned 
and required to produce documents only at the final hearing, or can the 
documents be produced for inspection prior to the final hearing? There is a 
split in the circuits on this question. This means that the law will be different 
in different federal circuits until the U.S. Supreme Court resolves the issue. 

Although the language of Section 7 indicates that the arbitrators may sum¬ 
mon someone to appear before them, the Second Circuit has held that this 
does not mean only at the final hearing on the merits. Rather, arbitrators can 
hold a hearing prior to the main hearing in order to receive this evidence. Ilfi 
However, this ruling does not apply to a pretrial inspection of documents 
or deposition of a witness with no arbitrators present. 117 The Second Cir¬ 
cuit’s ruling only applies when the discovery is ordered to be produced at a 
preliminary hearing where the arbitrators are present. 

The Sixth and Eighth Circuits have ruled that the arbitrator’s powers 
include the power to compel production of documents either before or at 
the hearing. IlS The Third Circuit, on the other hand, has held that Article 7 
of the FAA only requires a nonparty to produce documents at a hearing on 
the merits, and not before. 119 In addition, the Fourth Circuit held that an 
arbitrator can only summon a third party for prehearing discovery if there 
is a showing of “special hardship.” 130 In the Third and Fourth Circuits, 
therefore, there would be little, if any, ability to obtain documents or witness 
testimony prior to the hearing on the merits. 

The second controversy concerns the geographic limitation on enforce¬ 
ment of an arbitral summons. Although an arbitrator has the authority to 
issue a summons to “any person,” the right to enforce that summons is 
limited to the way a subpoena can be enforced in federal court. Under the 
Federal Rules of Civil Procedure, a subpoena can only be served within the 

115 See id. 

116 Stolt-Nielsen S. A. v. Celanese, 430 F.jd 567, 577-79 (2005). 

117 See id. at 579. 

12,8 See American Fed’n of Television and Radio Artists, AFL-CIO v. WJBK-TV, 164 F.jd 
1004, 1009 (6th Cir. 1999) (Arbitrators have implicit authority to compel production 
of documents for inspection prior to a hearing); Security Life Ins. Co. of America and 
Duncanson & Holt, Inc., 228 F. 3d 865 (8th Cir. 2000). 

119 See Hay Group, Inc. v. EBS Acquisition Corp., 360 F.3d 404 (3rd Cir. 2004). 

130 See Comsat Corp. v. National Science Foundation, 190 F.3d 269 (1999). 
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jurisdiction where the request is made, or, if outside the district, then within 
ioo miles of the place of the hearing or place of production of documents or 
deposition. 131 The Federal Arbitration Act does not provide for nationwide 
service, according to the Second Circuit. 131 The Second Circuit has also held 
that the FAA Section 7 only permits subpoenas to be issued in the district 
where the arbitrators are sitting. 133 These kinds of restrictions suggest that 
courts may provide little support in obtaining evidence that is not within the 
district where the arbitration is being held. 

The geographic restrictions on enforcement can present a significant prob¬ 
lem if the documents or witnesses needed are not in the district where the 
arbitrators are sitting. In a litigation, the problem is resolved because an 
attorney admitted to practice in District A, where the case is being tried, 
is empowered to issue a subpoena in District B, where the production of 
documents or testimony will take place. 134 The courts in District B will then 
enforce the subpoena. Under Section 7 of the FAA, however, the power to 
issue subpoenas is provided only to arbitrators. Thus, even though there are 
no territorial restrictions in the FAA on arbitral discretion to serve subpoe¬ 
nas - “any person” can be served - the courts have no authority, according 
to the Second Circuit, to enforce an arbitral subpoena for documents and 
witnesses located outside the district where the arbitrators are sitting. 

A few courts have taken a more creative and common sense approach to 
resolving this problem than has the Second Circuit. In Amgen Inc. v. Kid¬ 
ney Center of Delaware County, LTD, 135 a federal district court determined 
that subpoenas in support of arbitration should be treated the same as sub¬ 
poenas in support of litigation. The normal way of collecting evidence in 
federal court litigation includes having an attorney issue a subpoena that 
could be enforced in the jurisdiction where the documents or witnesses were 
located. 136 Therefore, according to the court, the attorney for the party in an 
arbitration seeking this information could also issue a subpoena enforceable 


131 Dynegy Midstream Servs., LP, v. Trammochem, 451 F.jd 89 (2006). Subpoenas by 
arbitrators, according to the FAA, must be served in the same manner as in federal 
court. This brings into play Federal Rule of Civil Procedure 45(b)(2), which permits a 
subpoena to be served “within the district of the court by which it is issued, or at any 
place without the district that is within 100 miles of the place ... [of the hearing].” 

131 See Dynegy, 451 F.jd, at 95-96. Nonetheless, Fed. R. Civ. Pro. 45 (b)(2) provides that 
“[w]hen a statute of the United States provides therefor,” the court may authorize 
service at any other place. Some statutes that authorize broader service of process 
include the Commerce and Trade Act, 15 U.S.C. § 23, and the Veteran’s Benefits Act, 
38 U.S.C. § 1984(c). 

133 Dynegy, 451 F.3d, at 95. 

134 Fed. R. Civ. Pro. 45 (a)(3)(B). 

135 879 F. Supp. 878 (N.D. IL 1995), remanded with instructions, 95 F.3d 562 (7th Cir. 
1996), dismissed for lack of subject matter jurisdiction, 1996 U.S. App. LEXIS 28250 
(7th Cir. 1996). 

136 Fed. Rule Civ. Pro. 45 (a)(3)(B). 
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in the foreign jurisdiction. It seems logical that Congress, in making arbi¬ 
tral subpoenas enforceable in the same way as federal court subpoenas, did 
not intend to artificially limit the scope of the arbitral subpoena. Nonethe¬ 
less, the Second Circuit specifically disagreed with the decision in Amgen 
on the grounds that the FAA did not give subpoena power to attorneys in 
arbitration, but only to arbitrators. 137 

A district court in Minnesota followed the decision in Amgen , and ordered 
the petitioner’s attorney to issue a subpoena under the case name in Min¬ 
nesota, to be enforced by the district court in California. 138 On appeal, the 
Eighth Circuit did not decide if this procedure was proper because the party 
had voluntarily complied with the subpoena. 139 Therefore, the court dis¬ 
missed as moot the portion of the appeal dealing with witness testimony. 140 
As for the documents, the court held that an order for production of doc¬ 
uments did not require compliance with the territorial limit under Rule 45, 
because increased distance did not cause the same burden for producing 
documents as for producing witnesses. 141 Therefore, the documents, even 
though outside the territorial limit, would have to be produced. 142 

Because these kinds of subpoenas are relatively rare in arbitration, it may 
be a while before a clear rule emerges about service outside the district where 
the arbitrators are seated. A logical result would be to permit service to the 
same extent that it is permitted in federal litigation, including subpoenas 
issued by attorneys. While it is not often that a tribunal seeks court enforce¬ 
ment of an order for taking evidence, once a tribunal has determined that the 
evidence is material, and the other party has refused to produce it, it makes 
sense for the court to help the tribunal obtain it. 

4. Tribunal in the United States Seeking Evidence Outside 
the United States 

What about obtaining evidence from a jurisdiction outside of the United 
States? If a tribunal seated in the United States thought that evidence was 
needed from a third party in Spain, for example, could it obtain court assis¬ 
tance to compel production of this evidence? Under 28 U.S.C. §1783, in a 
litigated matter, a subpoena may be served abroad on a U.S. national (citi¬ 
zen) or resident, but not on a nonresident alien. 143 It is not clear, however, 

137 Dynegy, 451 Fyd, at 96. 

138 Security Life Ins. Co. of America v. Duncanson 8c Holt, Inc., 1999 U.S. Dist. LEXIS 
23385 (1999). 

139 Security Life Ins. Co. of America v. Duncanson 8c Holt, Inc., 228 F.3d 865, 869 (2000). 

140 See id. 

141 See id., at 872 (“ [T]he burden of producing documents need not increase appreciably 
with an increase in the distance those documents must travel.”) 

141 See id. 

143 The court must also find that particular testimony or the production of the documents 
is necessary in the interest of justice, and that it is not possible to obtain this testimony 
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whether this provision would apply to an arbitral subpoena. The same issues 
that arise with respect to the enforcement of an arbitral subpoena outside 
the federal district in which the arbitrators are seated would appear to be 
pertinent here. 

Is there a way to obtain evidence abroad from a non-resident alien, that is, 
from someone who is not a citizen or a resident of the United States? While it 
would seem logical that a court could make a request pursuant to the Hague 
Evidence Convention 144 in support of an arbitral tribunal’s request, there is 
little evidence to suggest that this is done. Some courts might resist the use of 
this Convention because it refers to requests for evidence for use in “judicial 
proceedings.” 145 Courts may not readily consider arbitrations to be “judicial 
proceedings.” There may also be a reluctance on the part of some courts to 
help with broad discovery in arbitration, because they believe one of the 
reasons parties arbitrate is to limit the discovery process. Moreover, FAA 
§ 7 restrictions on the geographic reach of an arbitral subpoena may also 
be viewed as restricting the extraterritorial service of subpoenas on persons 
located outside the United States. 146 

5. Court Assistance in the United States to Foreign Tribunals 

There is also a question about how much help a U.S. court will provide to 
a foreign arbitral tribunal or a foreign party that seeks pertinent discovery 
within the United States. The relevant statute, 28 U.S.C. § 1782, provides a 
federal district court with the discretion to order a person in its district to 
give testimony or produce documents, “for use in a proceeding in a foreign or 
international tribunal.... ” 147 There is controversy, however, about whether 
“a foreign or international tribunal” includes an arbitral tribunal. Two cir¬ 
cuit cases have said no. 148 However, a more recent Supreme Court decision, 
Intel Corp. v. Advanced Micro Devices, Inc., 149 which did not decide this 
issue, nonetheless may be read as suggesting that 28 U.S.C. §1782 could 
cover arbitral tribunals. 

In the Intel case, a U.S. company, Advanced Micro Devices (AMD), 
filed an antitrust complaint against another U.S. company (Intel) before the 

in admissible form without the personal appearance of the witness or to obtain the 
production of the document or other thing in any other manner. This tends to restrict 
the use of 28 U.S.C. § 1783. 

144 23 U.S.T. 2555, 847 U.N.T.S. 1971. See Jack J. Coe, International Commercial 
Arbitration: American Principles and Practice in a Global Context, 194 (1997). 
(“ [I] t does seem plausible that letters of request sent by courts of the situs of arbitration 
acting at the request of the tribunal should be honored.”). 

145 See Hague Evidence Convention, supra noteii7, art. 1. 

146 See Gary Born, International Commercial Arbitration, 2nd ed., at 492-96. 

147 28 U.S.C. § 1782(a). 

148 NBC v. Bear Stearns & Co., 165 F.3d 184 (2d Cir. 1999); Republic of Kazakhstan v. 
Biedermann Intern., 168 F.3d 880 (5th Cir. 1999). 

149 542 U.S. 241 (2004). 
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Directorate-General for Competition of the Commission of the European 
Communities (EU Commission). AMD then applied to the federal district 
court in northern California under 28 U.S.C. §1782 for an order requiring 
Intel to produce certain documents. The U.S. Supreme Court ultimately held 
that the statute permitted but did not require a federal court to provide judi¬ 
cial assistance in this situation. One of the questions resolved was whether 
the EU Commission was a tribunal, because §1782 permits the discovery 
only “for use in a proceeding in a foreign or international tribunal.” 150 The 
Court found that because the EU Commission proceeding leads to a final 
action that is reviewable in court, it is a tribunal within the meaning of the 
statute. The Court further noted that when §1782 was amended, the words 
“for use in any judicial proceeding,” were replaced by the words “for use 
in a proceeding in a foreign or international tribunal.” The Court explained 
that “Congress understood that change to ‘providje] the possibility of U.S. 
judicial assistance in connection with [administrative and quasi-judicial pro¬ 
ceedings abroad].’” 151 The court, in dicta , cited with approval the follow¬ 
ing quote from an article by Professor Hans Smit, who was considered a 
chief architect of the statute: 152 “[t]he term ‘tribunal’... includes investi¬ 
gating magistrates, administrative and arbitral tribunals , and quasi-judicial 
agencies, as well as conventional... courts.” 153 

Commentators have viewed Intel as raising a question whether the two 
circuit decisions that found that arbitral tribunals were not covered by § 1782 
have continued validity. 154 The Court in Intel recognized that Congress 
intended the language of §1782 to be read broadly to provide district courts 
discretion to accommodate increasing international needs, in various kinds 
of tribunals, for appropriate judicial assistance in taking of evidence. 155 Since 
Intel, some district courts have found that arbitral tribunals are covered by 
§1782. 156 


150 28 U.S.C. § 1782(a). 

151 524 U.S. 241, at 258, citing S. Rep. No. 1580. 

I5Z See Barry H. Garfinkel & Yuval M. Miller, The Supreme Court’s Reasoning in Intel 
Calls into Question Circuit Court Rulings on Inapplicability of 28 U.S.C § 1782 to 
International Commercial Arbitration, 19-8 Mealey’s IntT. Arb. Rep. 17, n. 3 (2004), 
noting that Professor Smit was recognized by the Second and D.C. Circuits as a “chief 
architect” and the “dominant drafter” of § 1782. 

153 See id. citing Smit, International Litigation under the United States Code, 65 Colum. 
L. Rev. 1026-1027, and notes 71, 73 (1965). Emphasis added. 

154 See Garfinkel and Miller, supra note 152. 

155 See id. 

156 See, e.g.. In re Application of Oxus Gold PLC, 2007 U.S. Dist. LEXIS 24061 (D.N.J. 
2007) (Court extended reach of § 1782 to a tribunal involved in a treaty arbitration, 
distinguishing it from a tribunal in a commercial arbitration.); In re Application of Roz 
Trading Ltd., 469 F. Supp. 2d 1221 (N.D. Ga. 2006) (Court held that a tribunal in a 
commercial arbitration was an “international or foreign tribunal” within the meaning 
of § 1782.). 
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Thus, although court assistance to arbitral tribunals in taking evidence is 
possible today in many jurisdictions, courts tend to have a great deal of dis¬ 
cretion, which contributes to a lack of clarity with respect to how much help 
a court will actually provide. There is clearly resistance on the part of some 
courts to providing the same level of assistance in arbitration as they provide 
in litigation. No doubt this resistance stems in part from a sense that one 
advantage of arbitration is that the disclosure obligations are not as arduous 
as in litigation. Nonetheless, as arbitration proceedings have expanded to 
cover more complex issues, including, for example, statutory rights in areas 
such as antitrust and employment, there may be a justifiable need for more 
extensive discovery. When a tribunal has determined that certain disclosure 
is needed, court assistance in obtaining it becomes increasingly important to 
a fair process and a reasonable result. 



CHAPTER SIX 


The Tribunal 


Because arbitration is a private dispute resolution process lacking some of 
the safeguards of a national legal system, the quality of the tribunal has a sig¬ 
nificant impact on maintaining parties’ confidence in arbitration as a system 
that works. This chapter will focus on issues of the tribunal’s appointment, 
qualifications, and duties - all of which bear on the integrity of the process, 
and on the efficiency and effectiveness of the dispute’s resolution. 


A. APPOINTMENT OF ARBITRATORS 

Choosing arbitrators who will preside over the proceedings and issue an 
award is perhaps the most important thing a lawyer does with respect to 
resolving the client’s dispute. The skill, experience, and knowledge of the 
arbitrators will have a significant impact on the quality of the process and of 
the award. In addition, arbitrators are fundamentally more powerful than 
judges, because unlike judges, their decision usually cannot be overturned 
on the basis of fact or law. An arbitrator can misinterpret the law, or make 
an egregious mistake based on the facts of the case, and counsel will gen¬ 
erally be unable to vacate the award resulting from the mistakes. 1 Thus, it 
behooves lawyers to plan carefully how they are going to select their decision¬ 
makers. 


1 There are a few exceptions. In the United States, a judge-made policy of “manifest 
disregard of the law” has been the basis for some courts to vacate an arbitral award. 
For an arbitrator’s award to be set aside on this ground, the arbitrator generally has 
to be found to have known the law and deliberately failed to apply it. The doctrine is 
rarely used, and has not yet been applied to vacate or refuse to enforce an international 
award. See Lucy Reed & Phillip Riblett, Expansion of Defenses to Enforcement of 
International Arbitral Awards in U.S. Courts ? 13 Sw. J. L. & Trade Am. izi (2006). 
An award may also be challenged under certain circumstances on a question of law 
under the English Arbitration Act of 1996, § 69. 
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1. How Many Arbitrators? 

In a commercial arbitration, usually either one or three arbitrators are 
appointed. 2 A number of considerations should affect the decision whether 
to choose one arbitrator or three. With one arbitrator, the main advantages 
are that the costs will be less, and that it will be easier to schedule hearings. 
Moreover, the process should move more quickly, because a sole arbitrator 
can make decisions without the necessity of conferring with colleagues at 
any stage of the arbitration. In international arbitrations, however, there is 
frequently a preference for three arbitrators, particularly if the amount of 
money at stake justifies the cost. Although it is more expensive to have three 
arbitrators, they will bring more to the table in terms of their experience and 
knowledge than one arbitrator alone. In addition, it is generally believed 
that the award is more likely to be within the parties’ expectations when 
considered by three arbitrators, and that unusual or inexplicable awards are 
less likely to occur. If the dispute is particularly large and complex, three 
arbitrators may be more likely to arrive at a better, more comprehensive 
understanding than one arbitrator. In addition, when parties are from dif¬ 
ferent countries and cultures, there is a comfort level provided when each 
party is able to select one arbitrator who generally comes from a similar 
background. 

While it is generally a good idea to specify in the arbitration clause whether 
the parties want one or three arbitrators, a party may not know at the 
beginning of the dispute whether the dispute will be complex and whether 
the amount in dispute will be large. One option is to state in the arbitration 
agreement that if the amount in dispute is over a certain amount, there will 
be three arbitrators, otherwise there will only be one. 

The various arbitral rules have different resolutions as to the number of 
arbitrators if the parties have not agreed as to the number. Some rules will 
default to a sole arbitrator, unless the matter seems particularly complex. 3 
Others default to three arbitrators, regardless of the circumstances. 4 

2. Qualifications 

a. Knowledge and Experience 

One of the advantages of arbitration is that parties can choose decision¬ 
makers who have knowledge and experience in the area that is the subject 
of the dispute. This eliminates the time and effort that would be necessary, if 


z In a few situations, including in some trade associations, an even number of arbitrators 
may be chosen. See, Redfern & Hunter, et al., Law and Practice of International 
Commercial Arbitration, 190, § 4-30 (2004). 

3 See, e.g., LCIA Rules, art 5.4; ICC Rules, art. 8(2), ICDR Rules, art. 5. 

4 See, e.g., UNCITRAL Rules, art. 5. 
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parties were litigating before a randomly selected judge, to educate the judge 
about the particular industry or the matter at issue. 

b. Lawyers or Nonlawyers 

Although it is not necessary to have a law degree to be an arbitrator, parties 
generally choose an arbitrator who is also a lawyer. Arbitrators must make 
many decisions that require an understanding of the law, such as questions 
of contract interpretation or validity. If there are three arbitrators, however, 
parties might want to have one who is a lawyer, usually the chair, and one 
or two who are individuals with experience in the field. In a construction 
arbitration, for example, parties might want to select a chair who is a lawyer, 
one arbitrator who is a contractor, and one who is an architect. 

Nonlawyers who serve as arbitrators are understandably enthusiastic 
about nonlawyer participation. They assert the importance of understanding 
the practical, and sometimes complicated, industry-based side of the dispute. 
Many arbitrators acknowledge that nonlawyers can contribute substantially 
by helping the tribunal to understand technical issues. In addition, the non¬ 
lawyer is sometimes called upon to write the part of the award dealing with 
technical questions. 

If specific industry knowledge is not crucial, however, parties will tend 
to prefer arbitrators with a legal background. The parties’ preference for 
lawyers is based in part on a number of concerns they may have about 
nonlawyer arbitrators. For example, there is a fear that the nonlawyer may 
use his or her specialized knowledge to unfairly sway the tribunal. For that 
reason, some arbitrators believe that technical issues are better dealt with by 
expert witnesses, as opposed to nonlawyer members of the tribunal. There 
is also a risk that nonlawyers will not understand the bases for procedural 
or substantive rulings, and that too much time may be lost educating them 
about the law. In addition, there have been occasional complaints about 
nonlawyers who lacked a judicial temperament, made editorial comments on 
the testimony, or openly ridiculed participants. Despite these concerns, many 
arbitrators and parties appreciate the significant contributions of experienced 
nonlawyer arbitrators who are also reasonably well versed in the relevant 
law. 

c. Professors as Arbitrators 

Experienced counsel have differing views on whether professors make good 
arbitrators. Some counsel with a civil law background seem to think that the 
best arbitrators are professors. Lawyers with a common law background, 
and some civil law lawyers, tend to be more skeptical. The biggest concern 
is that professors are too focused on doctrine, and do not have sufficient 
practical experience to make wise decisions. Sylwester Pieckowski, a Polish 
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arbitrator and counsel, told of a tribunal where all three arbitrators were 
professors: 


The dispute concerned an agreement to distribute vodka in the U.S. 
None of the professors had experience either in arbitration or in the 
vodka business. They grossly misapplied the law, and rendered a very 
bad award, which was ultimately vacated. 5 

Sylwester Pieckowski 
Poland 


Particularly in fact-intensive cases, such as construction arbitrations, there 
is concern that professors will be too theoretical, will not focus on the facts, 
and may not have the skill set to deal with complex factual issues. On the 
other hand, professors can be very effective if they are knowledgeable about 
arbitration, about the law in question, and about the pertinent industry. 
There seems to be a consensus that if professors are also involved in practice, 
that experience, along with an intellectual level that is generally quite high, 
can make them valuable members of a tribunal. Chris Seppala, a frequent 
counsel in international arbitration and an arbitrator in Paris, observes that: 
“Professors can be excellent if they have had a lot of practical experience, 
e.g. as legal practitioners. Otherwise, they can be dangerous as they may 
lack the necessary familiarity with the business world as well as experience 
in dealing with fact intensive litigation (arbitration).” 6 

d. Language Fluency 

The ability to be fluent in a particular language, or sometimes in two lan¬ 
guages, may be important to the parties. An arbitrator lacking fluency in the 
language of the arbitration may not understand some of the critical issues 
necessary to the resolution of the dispute. 

e. Availability 

Another important qualification to assess is availability. Parties often want 
to engage very well-known arbitrators, but these arbitrators may be so busy 
with other arbitrations that scheduling hearings becomes extremely difficult. 
It is important to have a clear idea of the arbitrator’s availability, and a 
commitment of time from the arbitrator. 

5 Interview with Sylwester Pieckowski, April 2007. Notes of interview on file with 
author. 

6 Interview with Chris Seppala, April 2007. Notes of interview on file with author. 
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f. Reputation 

The arbitrator’s reputation is also important. A reputation for fairness, 
integrity, and wisdom is a great asset to an arbitrator 7 and also benefits 
the parties. For the arbitration process to work well, both parties need to 
have confidence in the integrity and the abilities of the arbitrator. More¬ 
over, in the selection of a chair, or a sole arbitrator, parties are particularly 
interested in an individual’s ability to manage the arbitration and to move it 
along so it does not drag on for years. This skill may be hard to determine 
from a resume, but knowing what experience the individual has had, and if 
possible, speaking with others who have had arbitrations before this person, 
can be helpful. In general, because parties know that they will not be able to 
appeal any decision on the merits, they want to choose the best arbitrator 
they can to make that decision. 

g. Specifications and Requirements 

Qualifications that are agreed upon by the parties can be spelled out in the 
arbitration clause. The parties could assert, for example, that all arbitrators 
must speak French, must have experience in the construction industry, and 
that the language of the arbitration will be French. There is a risk in being 
too specific, however, because if the arbitration agreement contains a laundry 
list of qualifications, it may be too difficult to actually find arbitrators who 
have all of the qualifications desired. 

Arbitrators are expected to be independent and impartial. 8 They are also 
expected to be neutral, which could include the requirements of indepen¬ 
dence and impartiality, but may also refer to nationality. There is generally 
an expectation that the presiding arbitrator, or a sole arbitrator, will not 
have the same nationality as either of the parties. Institutional rules may 
specifically provide for national neutrality. 9 

3. Method of Selection 

The arbitrator selection procedure can vary, depending upon the parties’ 
agreement, and upon the institutional rules. If parties do not state in their 
arbitration clause how they want to select arbitrators, but they choose rules 
to govern the process, the selection will take place according to the institu¬ 
tional rules. However, even if parties did not agree on a method of selection 
in their arbitration clause, if they can agree at the time of the arbitration, 

7 See Yves Dezalay & Bryant G. Garth, Dealing in Virtue, 18-29 (1996). 

8 See infra, Section B. 

9 See, e.g., ICSID Arbitration Rules, Rule 3(1) (none of arbitrators may have same 
nationality as parties); LCIA Rules, art. 6.1 (sole arbitrator or presiding arbitrator may 
not have same nationality of parties unless parties agree in writing); cf. UNCITRAL 
Model Law, art. 11(1) (“No person shall be precluded by reason of his nationality 
from acting as an arbitrator, unless otherwise agreed by the parties.”). 
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they can generally select the arbitrators, depending on institutional rules. 
If parties cannot reach agreement, however, the institution will choose the 
arbitrators. Some of the differences parties should be aware of, when they 
have not chosen a selection process, are whether (a) the institutional rules 
provide parties freedom to choose the arbitrators, or (b) they will be limited 
to a list of names provided by the arbitral institution, or (c) the institution 
will choose the arbitrators, or (d) some variation of the above. 

a. Three Arbitrators 

i. The Rules. When there are three arbitrators, the most frequent method 
of selection is for each party to select one arbitrator, and for the two party- 
selected arbitrators to pick a third arbitrator who will be the chair of the 
tribunal. If the parties want to ensure that this method will be used, they can 
state the method of selection in their arbitration clause. On the other hand, 
the rules of certain arbitral institutions may provide this method of selection, 
sometimes with variations. 10 The ICC Rules provide that parties may each 
select one arbitrator, but unless the parties have agreed otherwise, the third 
arbitrator, who will be the presiding arbitrator, will be selected by the ICC 
Court of Arbitration. 11 In the Court of International Arbitration attached to 
the Chamber of Commerce and Industry of Romania, if the parties did not 
agree upon a selection process, then each party will appoint its arbitrator, 
and the two arbitrators will select the presiding arbitrator, but must make 
the selection from a list provided by the Court of Arbitration. 12 - 

In its new arbitration rules adopted in May 2005, CIETAC, the major 
arbitral institution in China, provided for the first time that parties can 
nominate arbitrators outside of the list of arbitrators maintained by CIETAC, 
so long as the parties agree, and the Chairman of CIETAC approves the 
appointment. 13 If parties are unable to agree upon a presiding arbitrator, 
they can each propose to CIETAC a list of one to three candidates. 14 If there 
is no name common to both lists, CIETAC will appoint a person who was 
not nominated by either party. 15 

In general, if any party fails to appoint an arbitrator within the time 
frame agreed to by the parties or set forth in the arbitral rules, the institution 
selected by the parties in their arbitration clause has the authority to choose 

10 Appointment of arbitrators in ad hoc arbitrations will be discussed later in this chapter 
in Section A(j)(c). 

11 ICC Rules, art. 8(4). 

11 Court of International Commercial Arbitration attached to the Chamber of Commerce 
and Industry of Romania, Rules of Arbitration, art. 23. 

13 Michael J. Moser 8c Peter Yuen, The New CIETAC Arbitration Rules, 21 Arb. Int. 
391, 396 (2005). 

14 CIETAC Rules, art. 22. 

15 See id. 
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the arbitrators. If the two party-selected arbitrators cannot agree on the 
person to serve as chair, the institution will appoint the chair. 

When an arbitrator is selected by only one party, he or she is nonetheless 
obliged to be independent and impartial. 16 All international rules require 
that once chosen, arbitrators cannot favor in any way the party who selected 
them. 

ii. The Practice. Experienced practitioners agree that the appointment of 
arbitrators is a critical step in the arbitral process. As Sylwester Pieckowski 
has noted, “The quality of the tribunal is decisive, and the consequences 
are tragic if you choose wrong.” 17 Jingzhou Tao, an arbitrator and counsel 
in Beijing, says, “The arbitrator is one-half of your case.” 18 Inexperienced 
counsel may unfortunately learn this lesson a little too late. This section will 
focus on the strategies and methods used by experienced practitioners in 
choosing arbitrators. 

(i) Choosing the Party-Appointed Arbitrators (Coarbitrators). There are, 
of course, many different theories of how to choose an arbitrator, but one 
common denominator that experienced counsel assert as crucial is that they 
always choose people they know. Either they know them personally, or 
they know of them because the particular arbitrator has a reputation of 
being among the best international arbitrators in the world. This desire to 
have a known quantity sometimes has a downside, however, because when 
many parties choose the same small number of arbitrators, these arbitrators 
become very, very busy, and cannot always give sufficient attention to each 
arbitration. This can cause difficulties in moving an arbitration along quickly 
and efficiently and in obtaining an award in a timely manner. For this reason, 
some experienced counsel say they never choose an arbitrator who is “the 
flavor of the month. ” 

Parties and their representatives, when selecting the arbitrator they are 
entitled to appoint, look for an arbitrator who will be the best for their partic¬ 
ular case. This may mean not only that the arbitrator should have knowledge 
and experience in the subject matter of the dispute, and the applicable law, 
but also that he or she should be someone with sufficient stature, presence, 
and personality to be persuasive to the other arbitrators. 

Some of the strategy involves weighing the merits of the prospective arbi¬ 
trator against those of the other party’s arbitrator. If respondent’s counsel 


16 See infra, Section B. 

17 Interview with Sylwester Pieckowski, April 2007. Notes of interview on file with 
author. 

18 Interview with Jingzhou Tao, April 2007. Notes of interview on file with author. 
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knows what arbitrator the claimant has chosen, then the strategy is generally 
to find someone who could not be considered subordinate to the claimant’s 
appointed arbitrator. Rather, respondent’s counsel wants someone who is 
equivalent to claimant’s arbitrator in experience, knowledge, age, and repu¬ 
tation. 

Claudia Kalin-Nauer, a Swiss counsel and arbitrator, gives this example 
of some factors to be considered in choosing a party-appointed arbitrator 
and a chair. 


Assume the claimant is from Austria, and the law applicable to the 
merits is Swiss law. Should claimant now appoint a Swiss arbitrator 
or perhaps an Austrian arbitrator? If claimant decides to appoint an 
Austrian arbitrator, the other side may well appoint a Swiss arbitrator. 
At this point, claimant may be concerned about whether the chair 
should be Swiss, because it might not want the chair and the other 
arbitrator to be too close on the legal questions. However, if the chair 
is well-known, and highly respected for both his knowledge of Swiss 
law and the strength of his character and personality, then it would 
not really matter if the chair is also Swiss. Depending on the case, 
knowledge of the applicable law may not be as important as other 
qualities, such as understanding pertinent industry practices, technical 
matters or other elements in dispute . 19 

Claudia Kalin-Nauer 

Switzerland 


Because the choice of arbitrator is so influenced by personal knowledge, 
an inexperienced lawyer would be well-advised to consult with more expe¬ 
rienced counsel to understand how to choose the best arbitrator for the 
case. Additionally, clients may have their own views, which may or may not 
be well founded, on who the arbitrator should be. The final choice of an 
arbitrator may involve some negotiation between client and counsel. Coun¬ 
sel should do extensive research, such as reading any articles written by the 
prospective arbitrator, reading any available decisions (e.g., ICSID cases that 
are published), 20 and making numerous phone calls in search of people with 
first-hand knowledge of the arbitrator’s abilities. Although such due dili¬ 
gence can be critical in the selection of an appropriate arbitrator, counsel do 
not always do a thorough job. 


19 Interview with Claudia Kalin-Nauer, April 2007. Notes of interview on file with author. 
10 Available at http://www.worldbank.org/icsid. 
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Parties can be incredibly casual in making appointments of arbitra¬ 
tors - they may do so without full study of their track record or pub¬ 
lished writings. Many times parties’ lawyers just have not done their 
homework. 2,1 

Chris Seppala 
Paris 


Although a coarbitrator is chosen by one party, he is not supposed to have 
any biases in favor of that party The appointing party, of course, wants an 
arbitrator that it believes shares its cultural or legal background, or holds 
views that may be helpful to resolving the dispute in favor of the appoint¬ 
ing party. While party-appointed arbitrators are expected to be independent 
and impartial, it is generally understood and accepted that they can con¬ 
sult with the appointing party concerning the choice of a chair. 22 It is also 
understood that a party-appointed arbitrator has a duty to make sure that 
the arguments presented by the appointing party are understood and fully 
considered by the tribunal. 23 He cannot, however, act as an advocate for the 
party that appointed him. Arbitrators and counsel sometimes complain that 
certain party-appointed arbitrators do not act in an impartial manner. The 
problem seems particularly acute with some arbitrators who are appointed 
by governments or government-controlled entities. The problem for such 
arbitrators, and for any arbitrator who appears to be advocating for one 
party, is that he loses credibility with the two other members of the tribunal. 
He is therefore less able to help the party who appointed him, because he is 
no longer persuasive. In such a case, the other two arbitrators will essentially 
decide the case. 

(2) Choosing the Presiding Arbitrator (The Chair of the Tribunal). Once 
the party-appointed arbitrators have both been chosen, the next step is to 
choose the chair. Normally the two coarbitrators make this choice in con¬ 
sultation with the parties who appointed them. Some experienced counsel, 
however, want to choose the chair themselves, without the participation of 
the party-appointed arbitrator. Generally, this can be done so long as the 
counsel for the other side also agrees that counsel for the parties, rather than 
the party-appointed arbitrators, will choose the chair. 

21 Interview with Chris Seppala, April 2007. Notes of interview on file with author. 

21 See, e.g., IBA Rules of Ethics for International Arbitrators (1987), art. 5.2. 

23 See Doak Bishop & Lucy Reed, Practical Guidelines for Interviewing, Selecting and 
Challenging Party-Appointed Arbitrators in International Commercial Arbitration, 14 
Arb. Int. 395, 404 (1998). 
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Choosing the chair of the tribunal is far too important to delegate to 
anyone. It is perhaps the most important decision in a case. Arbitration 
is for the parties, and the parties should always try to find a way to 
agree on the chair, if at all possible. 14 

Chris Seppala 
Paris 


Other counsel believe that, in general, it is easier for coarbitrators to 
reach agreement on a chair than for the parties to do so. Parties are always 
suspicious of the other side’s choice. Thus, some counsel assert that having 
party-appointed arbitrators choose the chair will work more smoothly than 
having parties make the choice. As proof, they point out that parties’ attempts 
to choose a sole arbitrator end in disagreement more often than coarbitrators’ 
efforts to appoint a chair. The coarbitrators act as a filter for the parties’ 
suspicions of each other’s choices. 

Of course, any success in reaching agreement on a chair or a sole arbitrator 
will depend in large part, as in any negotiation, on the skill of the participants, 
and on the incentives to reach agreement. In arbitration, the incentive to agree 
on a chair or on a sole arbitrator is strong because otherwise an unknown 
arbitrator will be parachuted in, who may not be the best person for the 
case. Moreover, if this person is the chair, he may not work well with the 
other arbitrators. Some counsel refer to this situation, when, for example, 
the arbitrator is chosen by the ICC, as “ICC roulette.” 

Sometimes, however, agreement will not be possible. Occasionally, a 
party-appointed arbitrator, usually one appointed by a government or a 
government-controlled entity, will simply announce that he will not agree 
on anyone proposed by the other side. Generally, it appears that this indi¬ 
vidual does not want to accept responsibility if his government is ultimately 
unhappy with the presiding arbitrator. In such a case, the appointment will, 
of necessity, be made by the institution or other appointing authority. 

Arbitrators who do a lot of international arbitrations tend to know each 
other. They sometimes have worked together as arbitrators, they are mem¬ 
bers of the same associations, they attend the same conferences, and they 
may serve together on boards of institutions or of publications. In some 
industries, they may all know each other reasonably well. Hew Dundas, an 

24 Interview with Chris Seppala, April 2007. Notes of interview on file with author. See 
also, Seppala, Obtaining the Right International Arbitral Tribunal: A Practitioner’s 
View. (Explains methodology for parties to follow in order to reach agreement and 
make a wise choice of the chair of the panel.) 22 Mealey’s International Arbitration 
Report, Issue #10, October 2007. 
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arbitrator in London, tells this story about trying to agree upon a chair for 
a dispute in the oil and gas industry: 


I was a co-arbitrator in a case where the other co-arbitrator (who 
had never been involved in any arbitration before) asked me how we 
should proceed to select a chair. I suggested five names of prospective 
arbitrators. He asked me if I knew any of them. I replied that I knew 
them all, on a first name basis. He then said, “I don’t want them, if you 
know them.” I said, “Look. Why don’t you consider it for a couple of 
days and consult your appointor, and then get back to me?” Two days 
later he agreed on one of the five I had suggested (a leading English 
QC with a long track record as an international arbitrator, particularly 
as Chairman), having found out in the interim (a) that my knowing 
the Chairman professionally in no way put him or his appointor at 
any disadvantage in the tribunal, and (b) my personal assurance of 
the proposed chairman’s qualities was in itself of value and greatly 
preferable to picking unknowns off a list. 15 

Hew Dundas 

London 


Although the characteristics one seeks in a chair may vary, depending 
upon the kind of case at issue, there are some general traits that parties look 
for. Pierre Mayer, professor, arbitrator, and counsel in Paris, describes his 
perfect chair as follows: 

• Bright and knowledgeable 

• Impartial 

• Has common sense 

• Has a lot of authority, but not too much 

• Listens carefully 

• Thoughtful (hesitates), but is able to decide 

• Available 

• Not self-conscious, not arrogant 

• Will draft a beautiful award. iS 

Most parties would probably be satisfied with an arbitrator who had these 
characteristics, and as a result would have confidence in the arbitration pro¬ 
cess. One arbitrator told the author that she considered it quite a compliment 
when a party that had lost before her when she was an arbitrator later hired 
her as counsel in a different matter. 

Z5 Interview with Hew Dundas, March zoo7. Notes of interview on file with author. 

16 Interview with Pierre Mayer, April 2007. Notes of interview on file with author. 
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Although parties who agree on a procedure can usually nominate or have 
their coarbitrators nominate the chair, some institutions take the position 
that they have the right to confirm that appointment/ 7 The ICC will gener¬ 
ally confirm only if the arbitrator filed a statement of independence without 
qualification, or, if the statement is qualified, there were no objections to the 
circumstances causing the qualification/ 8 The position of the LCIA is that 
the LCIA Court alone is empowered to appoint arbitrators, although it will 
do so with “due regard for any particular method or criteria of selection 
agreed in writing by the parties.” 2 - 9 

b. A Sole Arbitrator 

If there is only a sole arbitrator to be appointed, the parties will need to 
reach agreement on who should be chosen. It is generally not a good idea to 
select an arbitrator in advance and put her name in the arbitration clause. By 
the time a dispute arises, that arbitrator may be unavailable for any number 
of reasons, or may not have the necessary expertise or qualifications for the 
particular dispute that has arisen. Thus, it is better for the parties to agree on 
an arbitrator once the dispute has arisen. Even if there is not a method for 
selection already established in the arbitration clause, if the parties agree at 
the time the dispute arises, most arbitral institutions will follow the choice 
of the parties. The difficulty is that once a dispute has arisen, many parties 
cannot reach agreement on anything. 

Nonetheless, if the parties are willing to try to agree upon a sole 
arbitrator - which is probably in the best interest of both parties - one of 
the ways to do this is for the parties first to agree generally on the qualifica¬ 
tions they are looking for. They should then exchange a list of three to five 
arbitrators who have those qualifications. If any arbitrator’s name is on both 
lists, that should be the arbitrator chosen. If not, the parties should try to see 
if any arbitrator on the other party’s list would be acceptable. In the event 
the parties do not reach a decision, the arbitral institution will choose the 
sole arbitrator. As noted above, parties should make a strong effort to agree, 
because the arbitration will begin more smoothly, and the parties are likely 
to have greater confidence in the process if they have been able to agree upon 
the arbitrator. 

c. Ad Hoc Arbitration 

In an ad hoc arbitration, parties need to be particularly careful to specify 
their method of arbitrator selection because there is no institution to inter¬ 
vene. Not only should the selection method be clear, but also there should 

2,7 See, e.g., ICC Rules, art. 8(4); 9(1-2), CIETAC Rules, art. 21(2). 

18 See id. art. 9(2). 

19 LCIA Rules, art. 5.5. 
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be a time frame for making the selection, and a statement of how the issue 
will be resolved if parties cannot agree on a sole arbitrator, or if they do not 
make their choice of a party-selected arbitrator within the time frame allot¬ 
ted. Normally, this is done by choosing an appointing authority who will 
select the arbitrator if the parties have not been able to do so. If the parties 
choose the UNCITRAL Arbitration Rules, but do not choose an appoint¬ 
ing authority, or if the appointing authority chosen by the parties does not 
fulfil its function, the UNCITRAL Rules provide that one of the parties may 
request the Secretary-General of the Permanent Court of Arbitration at the 
Hague to designate an appointing authority. 

If the parties did not provide for an appointing authority, and did not 
choose rules that provide for an appointing authority, then in most jurisdic¬ 
tions, the court at the seat of the arbitration can be called upon to appoint an 
arbitrator. However, if no seat was chosen by the parties, they will have to 
see if they can persuade a court somewhere to take jurisdiction - perhaps the 
court in the country whose substantive law applies to the arbitration (assum¬ 
ing they have chosen a substantive law). It becomes readily apparent that 
in an ad hoc arbitration, even more than in an institutional arbitration, the 
arbitration clause must be carefully and thoughtfully drafted. A carelessly 
drafted clause may result in the parties litigating rather than arbitrating their 
dispute. 

4. Interviewing Prospective Arbitrators 

Because the choice of an arbitrator is so important, parties may want to inter¬ 
view prospective arbitrators before making a decision to choose them. These 
interviews are sometimes referred to colloquially as “beauty pageants.” 
Parties may believe that although resumes, reputation, and even personal 
acquaintance provide a lot of the information needed, a face-to-face meet¬ 
ing, or even a telephone interview, can provide a different and valuable kind 
of information. 

There is a tension, however, between counsel’s desire for information, and 
an arbitrator’s obligation to remain impartial. In interviewing a potential 
arbitrator, a lawyer is not supposed to ask questions about the merits of 
the case. 30 There should not be any discussion that might cause the potential 
arbitrator to view the case in a particular light, or that would indicate how he 
felt about any given issues in the case. The interview should be limited to in¬ 
formation about the arbitrator’s qualifications, experience, and availability. 

If the parties are choosing a sole arbitrator, normally they would both meet 
with the arbitrator at the same time. This avoids any sense that one party 

30 See, e.g. IBA Rules of Ethics (1987), art. 5(1); ICDR Rules, art. 7(2). See also Doak 

Bishop & Lucy Reed, Practical Guidelines for Interviewing, Selecting and Challenging 

Prospective Arbitrators, 14 Arb. Int. 395, 424 (1998). 
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was unduly influencing the prospective arbitrator about the case. When three 
arbitrators are to be chosen, however, parties meet individually with the one 
arbitrator they intend to select, if that arbitrator is willing to do so. Some 
experienced arbitrators are not willing to meet with lawyers, and expect 
the lawyers to make a decision based on their resumes and reputation. 31 


THE INTERVIEW DILEMMA 

...I generally don’t submit to interviews where the party is a U.S. 
or multinational company. However, I do bend my prohibition in the 
situation of a foreign party that is relatively unfamiliar with the inter¬ 
national arbitral process. In that event, I will meet with a party rep¬ 
resentative and counsel for a half-hour meeting... with only counsel 
asking questions. However, my ground rules prohibit discussion of 
detail or merits of the case. 32 

Gerald Aksen 
United States 


Recently, the Chartered Institute of Arbitrators has developed guide¬ 
lines for interviewing arbitrators (“CIArb Guidelines”). 33 According to Hew 
Dundas, President of the Chartered Institute, this means an arbitrator willing 
to permit an interview can simply say to parties seeking the interview, “I will 
agree to be interviewed in accordance with the Guidelines of the Chartered 
Institute of Arbitrators.” 34 This should make clear to the arbitrator and to 
the party the permissible scope and content of the interview. 

The CIArb Guidelines set forth in Guideline 9 what can and cannot be 
discussed. Obviously, the merits of the case cannot be discussed, and the 
guidelines delineate other areas that either are not appropriate for discussion, 
or that may be discussed. The CIArb Guidelines provide further guidance on 
questions such as the location of the interview (business setting, not over a 
meal or drinks), the time period (should be limited), reimbursement of travel 
expenses (no reimbursement for time), tape recording or file note (should be 


31 See Gerald Aksen, The Tribunal’s Appointment , 35, in The Leading Arbitrators 
Guide to International Arbitration, ed. Lawrence W. Newman (2004). 

32 Id. 

33 See Chartered Institute of Arbitrators website, www.arbitrators.org. Currently, the 
Guidelines are available free only to members, but it is expected that they will soon be 
available for purchase by nonmembers in book form from the Chartered Institute of 
Arbitrators. 

34 Interview with Hew Dundas, March 2007. Notes of interview on file with author. 
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made and disclosed to the other side and the appointing party), as well as 
other issues. 35 

The difficulty for counsel is to try to find some level of comfort with the 
prospective arbitrator without engaging in any discussions of the merits of 
the particular case. Counsel should also be aware that their meeting may 
not be considered confidential by the potential arbitrator. Some arbitrators 
will disclose any discussions they hold with one party to the opposing party 
if they deem it to be appropriate. 36 Another practice is to inform the other 
party-selected arbitrator of the content of the discussions with counsel. 37 
These particular practices go beyond the standard set forth in the Interna¬ 
tional Bar Association Rules of Ethics for International Arbitrators. Article 5 
of those Rules only requires disclosure when a prospective sole arbitrator 
is approached by one party alone, or a prospective presiding arbitrator is 
approached by one party-appointed arbitrator alone. 


B. OBLIGATIONS OF ARBITRATORS 
1. Independence and Impartiality 

Arbitrators have the obligation to be impartial and independent. This obli¬ 
gation is stated in numerous laws and rules. 38 Impartiality generally means 
the arbitrator is not biased because of any preconceived notions about the 
issues, or any reason to favor one party over another. Independence generally 
means the arbitrator has no financial interest in the case or its outcome. It 
can also mean that the arbitrator is not dependent on one of the parties for 
any benefit, such as employment or client referral, and that the arbitrator 
does not have a close business or professional relationship with one of the 
parties. 

As international law firms and multinational corporations have grown 
exponentially, the question of what conflicts prevent an arbitrator from being 
impartial and independent has become more complex. If an arbitrator has 
a serious conflict, she should not accept an appointment as arbitrator. If 
there is some possible conflict, which may not be serious, the arbitrator is 
supposed to disclose this to the parties, so that they can decide whether they 
wish to challenge the arbitrator’s appointment. The UNCITRAL Model Law 
and a number of arbitration rules require that an arbitrator disclose without 

35 See generally, e.g., CIArb Guidelines 7, 15, 16, 18, 19. 

36 See Redfern & Hunter et al., supra note 11, at 198, § 4-50. 

37 See id. 

38 See e.g., UNCITRAL Model Law, art.iz(i-z); UNCITRAL Rules, art. 10(1); the LCIA 
Rules, arts. 5.Z, 10.3; the ICDR Rules, art. 7(1). The ICC Rules require only indepen¬ 
dence, art. 7(1). See also, the IBA Rules of Ethics, art. 3.1. 
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delay any circumstances likely to give rise to justifiable doubts as to her 
impartiality or independence. 39 This obligation occurs not only at the time 
of her appointment, but continues throughout the entire arbitral proceedings. 

Many arbitrators have found it difficult to know what should be disclosed, 
and have concerns about “overdisclosing,” because some parties may be 
interested in challenging an arbitrator for the wrong reasons, perhaps simply 
to delay the process. Moreover, some arbitral institutions will pass over 
arbitrators and not actually appoint them if any doubt is raised. 40 

a. The IBA Guidelines on Conflicts of Interest 

To attempt to deal with some of these issues, the International Bar Associa¬ 
tion (IBA) appointed a Working Group that has created the IBA Guidelines 
on Conflicts of Interest in International Arbitration . 4I The IBA had already 
promulgated Rules of Ethics for International Arbitrators in 1987, which 
dealt with these same issues in Rules 3 and 4. The Working Group viewed 
these earlier rules as more stringent than most national rules on the subject. 41 
In developing the Guidelines, the Working Group asserted that it was “setting 
forth the best international practice with regard to impartiality and indepen¬ 
dence.” 43 Its goal was to develop useful standards and concrete examples of 
their application. 44 


i. Part I: The General Standards. The Guidelines contain two parts. Part I 
is entitled “General Standards Regarding Impartiality, Independence and 
Disclosure.” Part II is called “Practical Application of the General Stan¬ 
dards.” Part I provides seven General Standards for dealing with conflicts 
of interests and obligations to disclose, as well as issues of waiver, scope, 
and relationships. General Standard 1 is that every arbitrator must be and 
remain impartial and independent. General Standard 2, which is entitled 
“Conflicts of Interests,” sets forth the standards for determining whether a 
particular conflict would require the arbitrator to decline appointment. The 

39 See UNCITRAL Model Law, art. 12(1). See also, CIETAC rules, art. 25; LCIA Rules, 
art 5.3; ICDR Rules, art. 7(1). 

40 See For the Working Group, Otto L. O. de Witt Wijnen, Nathalie Voser tk. Neomi 
Rao, Background Information on the IBA Guidelines on Conflicts of Interest in 
International Arbitration, 5 Business Law International 433, 444 (2004) (here¬ 
inafter, “Background Information”) Available at http://www.ibanet.org/publications/ 
IBA_Guides^Practical-Checklists_Precedents_and_Free_Materials.cfm. See also Stephen 
R. Bond, The Selection of ICC Arbitrators and the Requirement of Independence, 4 
Arb. Int. 306 (1988). 

41 Available at the International Bar Association website, www.ibanet.org. 

42 See Background Information, supra note 40, at 458. 

43 See id., at 434. 

44 See id. 
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first standard listed under General Standard 2 is subjective: An arbitrator 
must decline appointment if she has doubts as to her impartiality or inde¬ 
pendence. The second listed standard is objective: An arbitrator must decline 
appointment if a reasonable person would have justifiable doubts about the 
arbitrator’s impartiality and independence. The objective standard for dis¬ 
qualification requires more than the mere possibility that the circumstances in 
questions could create doubts about impartiality and independence. Rather, 
the circumstances must raise doubts that are justifiable about the arbitrator’s 
neutrality. Justifiable doubts are those which would persuade a reasonable 
third party that the arbitrator might make a decision based on factors other 
than the merits of the case. 45 

Although the tests for disqualification of an arbitrator in General Stan¬ 
dard 2 are both subjective and objective, the test in General Standard 3 for 
what an arbitrator should disclose is purely subjective: arbitrators must dis¬ 
close facts that may, in the eyes of the parties, create doubts as to the arbitra¬ 
tor’s impartiality and independence. 46 Thus, the arbitrator has to try to put 
himself in the shoes of the parties, and determine what circumstances might 
cause the parties to have doubts about his independence and impartiality. 
This standard provides for broad disclosure not only because it is subjective, 
but also because there is no requirement that the doubts be “justifiable.” 47 
Nonetheless, as will be discussed below, there are limitations placed on the 
breadth of the subjective standard. 

An arbitrator’s non-disclosure should not in itself, according to the Guide¬ 
lines, result automatically in any kind of penalty, such as removal of the 
arbitrator or a setting aside of an award. In the view of the Working Group, 
“non-disclosure cannot make an arbitrator partial or lacking independence; 
only the facts or circumstances that he or she did not disclose can do so. 5,48 

This position conflicts with some national laws, where an arbitrator’s 
failure to disclose a non-trivial circumstance can be grounds for an award 
to be set aside. 49 

Finally, the Guidelines apply equally to all arbitrators, whether chair, 
party-appointed or sole arbitrator. 50 In addition, they place a duty on both 


45 See General Standard 2(c). 

46 See General Standard 3, “Disclosure by the Arbitrator.” 

47 General Standard 3(a) of the Guidelines provides in pertinent part, “If facts or circum¬ 
stances exist that may, in the eyes of the parties, give rise to doubts as to the arbitrator’s 
impartiality or independence, the arbitrator shall disclose such facts or circumstances 
to the parties...” 

48 See Guidelines, Part II, Introduction, para. 5. 

49 See, e.g.. Commonwealth Coatings Corp. v. Continental Casualty Co., 393 U.S. 145 
(1968). 

50 See id. General Standard 5. 
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arbitrators and parties to investigate the direct and indirect relationships 
between them. 51 

ii. Part II: Practical Application of the General Standards. In Part II of the 
Guidelines, the Working Group provided examples of how the General Stan¬ 
dards of Part I should be applied. Lists of specific situations are divided into 
three different groups. The groups are named after the colors of the traffic 
light: red, orange and green. All of the lists in Part II are referred to as “non- 
exhaustive,” meaning additional situations could fit within any list, based 
on an application of the General Standards of Part I. 

The Red List contains examples of serious conflicts of interests. The Red 
List is divided into two subgroups, non-waivable and waivable situations. 
When a situation is non-waivable, it means the conflict is so serious it is not 
permissible for the parties to waive it and go forward with the arbitration. 
The arbitrator simply must not accept appointment. If the situation is waiv¬ 
able, it means the conflict is still serious, but if the parties are informed, and 
if they agree, then the arbitrator can accept the appointment. Some arbitra¬ 
tors refer to the waivable Red List as the “Pink List.” The arbitrator must, 
of course, make full disclosure in situations described in this list. 


EXAMPLES 

Red List - Non-Waivable 

1.3 The arbitrator is a manager, director or member of the supervisory 
board, or has a similar controlling influence in one of the parties. 

Red List - Waivable 

2.1.2 The arbitrator has previous involvement in the case. 


The situations on the waivable Red List (or Pink List) appear for the 
most part unlikely to be waived. It was apparently believed by the Working 
Group, however, that if parties are fully informed, and nonetheless want the 
candidate to be the arbitrator, the parties should be permitted to waive the 
conflict. 

The Orange List contains situations that the arbitrator must disclose. If, 
after disclosure, the parties do not make a timely objection, then they are 
deemed to have accepted the arbitrator and to have waived any potential 
conflict of interest based on the facts and circumstances disclosed. 51 

51 See id. General Standard 7. 

51 See id. General Standard 4(a). 
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EXAMPLE 
Orange List 

3.1.2 The arbitrator has within the past three years served as counsel 
for one of the parties or an affiliate of one of the parties... in an 
unrelated matter, but the arbitrator and the party or the affiliate 
of the party have no ongoing relationship. 


In the Orange List, three years is considered a cut-off point, so that if 
the circumstances occurred more than three years ago, they do not have to 
be disclosed, and they would therefore fall within the Green List. There is 
an acknowledgment, however, in the introduction to the lists, that in any 
particular case, the three year period could be either too long or too short. 53 

The Green List contains examples of situations that the Working Group 
believes would not raise questions of impartiality or independence, and 
would therefore require no disclosure. The Green List provides a safe harbor. 
It also serves to limit the subjective standard of disclosure set forth in General 
Standard 3, so that even if, in the parties’ eyes, disclosure should be made, 
the arbitrator would not be expected to disclose if the kind of circumstances 
at issue were included in the Green List. 54 


EXAMPLE 
Green List 

4.4.2 The arbitrator and counsel for one of the parties or another 
arbitrator have previously served together as arbitrators or as 
co-counsel. 


In the above example, parties might well think the arbitrator should dis¬ 
close if he had been co-counsel in a matter with the attorney for the other side. 
A party might also be interested in knowing if two arbitrators had previously 
served together, particularly if the two included the chair and the arbitrator 
selected by the other party. One might wonder whether these two arbitra¬ 
tors would tend to be of one mind because of previous shared experiences, 
rather than approaching the matter at hand completely independently. Here, 
however, the position of the Guidelines is that this circumstance of shared 

53 See id. Part II: Practical Application of the General Standards, para. 7. 

54 See Background Information, supra note 40, at 450. 
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prior experience does not need to be disclosed. Of course, General Standard 
3(c) provides that “[a]ny doubt as to whether an arbitrator should disclose 
certain facts or circumstances should be resolved in favour of disclosure.” 55 
Because under national laws courts may not reach the same conclusions 
about the necessity of disclosure as the Working Group, an arbitrator is 
probably better off disclosing, if he has any doubts, rather than relying on 
the Green List. 

While the Working Group certainly deserves praise for tackling a diffi¬ 
cult issue, it remains to be seen whether the Guidelines will be persuasive 
to courts and to arbitral institutions. Some arbitral institutions have not 
expressed great enthusiasm about the new Guidelines, perhaps in some cases 
because their own rules are more strict. 56 Nonetheless, even though some¬ 
what agnostic with respect to the Guidelines, some arbitral institutions have 
acknowledged that they may take the Guidelines into account in reviewing 
arbitrator challenges. 57 Courts may or may not refer to the Guidelines in 
reviewing a challenge to an arbitrator. 5S The parties could, of course, incor¬ 
porate the Guidelines in their arbitration clause, which might make their 
application more likely. The Working Group, however, chose not to pro¬ 
pose a model clause that parties could use to incorporate the Guidelines, 
because it believed that this might cause a negative inference that the Guide¬ 
lines should not be applied unless incorporated. 55 The expressed goal of the 
Working Group is that the Guidelines 

will find general acceptance within the international arbitration com¬ 
munity ... and that they thus will help parties, practitioners, arbitra¬ 
tors, institutions and the courts in their decision-making process on 
these very important questions of impartiality, independence, disclo¬ 
sure, objections and challenges in that connection. 60 

Although the Working Group asserted that prior IBA rules on disclo¬ 
sure were more strict than many national rules and laws, there has been 
criticism of the new approach of the IBA. Basically, that criticism suggests 


55 Guidelines, General Standard 3(c). 

56 See, e.g., discussion of AAA-ABA Code of Ethics for Arbitrators in Commercial Dis¬ 
putes, infra, Section B(i)(c). 

57 See Geoff Nicholas 8c Constantine Partasides, LCIA Court Decision on Challenges to 
Arbitrators: A Proposal to Publish, 23 Arb. Int.i, 3 (2007). 

58 In a case in the Netherlands, for example, the court ignored the Guidelines, even 
though they were cited by one of the parties, and applied instead the Dutch Code of 
Civil Procedure. The Republic of Ghana v. Telekom Malaysia Berhad, Docket Nos. 
HA/RK 2004.667 and HA/RK 2004.788, cited in Vera Van Houtte, Stephan Wilske, 
8c Michael Young, 'What’s New in European Arbitration? 60-APR Disp. Resol. J. 6 
(2.005). 

59 See Background Information, supra note 40, at 440. 

60 Introduction to Guidelines, para. 6. 
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that the rules are being relaxed so that conflicts arising from the complex 
and intertwined operations of multinational corporations and large inter¬ 
national law firms will not prevent partners of globally-based firms from 
serving as arbitrators. For some partners of such firms, if they disclose every 
possible connection between their huge international firm with thousands 
of lawyers, and a multinational corporation that has world-wide operations 
and is looking for an arbitrator, there will likely be numerous connections 
which may or may not be considered conflicts. However, disclosure of distant 
relationships may lead to bad faith challenges. The Guidelines try to strike a 
balance between disclosing everything, and disclosing actual or potentially 
actual conflicts. This is, of course, a very difficult line to draw, but many 
arbitrators are referring to the Guidelines and finding them useful. Sarah 
Francois-Poncet, an arbitrator and counsel in Paris observed as follows: 


The Guidelines are imperfect, because they cannot address every pos¬ 
sible fact situation. But they are better than nothing. In the arbitration 
community, they pass muster, but for people not in the community, 
they may not. If, as an arbitrator, you have any possible concern about 
a conflict, you sleep better at night if you disclose. But of course there is 
the problem of the abusive party who seizes on a precautionary disclo¬ 
sure to sabotage an arbitration. Thus, over-disclosure may open the 
door to abusive challenges. Unfortunately, you can’t guideline away 
bad faith/ 1 

Sarah Francois-Poncet 
Paris 


b. The 1987 IBA Rules of Ethics for Arbitrators 

One of the problems not dealt with very well by the Working Group is 
the interaction of the Guidelines, which were adopted in 2004, with the 
IBA Rules of Ethics, adopted in 1987. Rather than combining the two in 
one document, the IBA now has two different, overlapping documents in 
circulation. At the end of the Introduction, the Guidelines state that the 
1987 Rules are still in effect, and cover more topics than the Guidelines, but 
they are superceded “as to matters treated here.” 6z In other words, Rule 3 
(impartiality and independence) and Rule 4 (duty of disclosure) of the 1987 
Rules are now replaced by the Guidelines/ 3 It might have been simpler if the 
IBA had deleted Rules of Ethics 3 and 4, and substituted the Guidelines, or in 

61 Interview with Sarah Francois-Poncet, April 2007. Notes of interview on file with 
author. 

6z Introduction to Guidelines, para. 8. 

63 See also, Background Information, supra note 40, at 456. 
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some fashion had combined the two documents, but it has not done so for the 
moment. Adding to the confusion is that the 1987 Rules of Ethics, which are 
widely available in appendices to arbitration treatises and in documentary 
supplements to casebooks on arbitration, include a proposed model clause 
for incorporating the Rules into a party’s arbitration agreement/ 4 This could 
create a trap for the unwary, if a party used the Rules’ model clause to 
incorporate the 1987 Rules, believing that Rules 3 and 4 applied, only to 
discover later that the Rules had been replaced by the Guidelines. To be clear, 
a prudent party who wished to adopt the Rules but not the Guidelines should 
not use the Rules’ model clause. Rather, it should, in adopting the Rules of 
Ethics, expressly exclude the Guidelines, and specifically adopt Rules 3 and 
4 of the Rules of Ethics in lieu of the Guidelines. The remaining rules - 
1, 2 and 5-9 - include inter alia issues governing diligence, acceptance of 
appointment, communication with parties, and confidentiality. 

c. American Arbitration Association-American Bar Association Code of 
Ethics for Arbitrators in Commercial Disputes 

The IBA’s Rules and Guidelines are not the only ones that can be used to mea¬ 
sure arbitrator conduct. The Code of Ethics for Arbitrators in Commercial 
Disputes, originally prepared in 1977 by representatives of the American 
Arbitration Association (AAA) and the American Bar Association (ABA), 
was revised, effective in 2004, by members of both groups. The revised Code 
differs in significant respects from the IBA Rules and Guidelines. First, with 
respect to party-appointed arbitrators, the AAA has a tradition in domestic 
arbitrations in the U.S. of having party-appointed arbitrators who are not 
neutral, and not expected to be impartial or independent. Rather, they are 
expected to advocate for the parties who chose them. Currently, however, in 
international arbitrations, the AAA does not permit non-neutral arbitrators. 
The international division of the AAA, the International Dispute Resolution 
Centre (ICDR), makes clear that under its international arbitration rules, 
all arbitrators, including party-appointed arbitrators, must be impartial and 
independent/ 5 Nonetheless, in domestic arbitrations, parties may still decide 
to have non-neutral party-appointed arbitrators. The AAA deals with this in 
its Code of Ethics by establishing a presumption that all arbitrators are neu¬ 
tral, but then providing special rules in Canon X for arbitrators in domestic 

64 The model clause does state that the rules being adopted are those “in force at the 
date of any arbitration under this clause.” This would make the Guidelines applicable, 
but would not deal with the problem that parties might have no clue that the rules 
they thought they were adopting had changed. The IBA bears some responsibility for 
this, because it did not issue new Rules of Ethics, and the Rules of Ethics and the 
Guidelines are found in two separate documents. Normally, when institutions issue 
new rules, they issue one whole set of new rules. One must really go to the fine print 
of the Guidelines to understand how they impact upon the Rules of Ethics. 

65 ICDR Rules, art. 7. 
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arbitrations to be non-neutral, if that is what both parties choose. Canon X 
arbitrators, as the non-neutral arbitrators are called, still have a number of 
obligations. For example, a Canon X arbitrator cannot at any time during 
the arbitration disclose any deliberations of the arbitrators, or disclose any 
final decision or interim decision before it is disclosed to all parties. 66 

The second major difference between the IB A Guidelines and the AAA- 
ABA Code of Ethic is the AAA-ABA’s very broad requirement of disclosure. 
A number of items under the Green List of the IBA Guidelines would be 
required to be disclosed under the AAA-ABA Code of Ethics. For example, 
Canon II (A)(2) of the AAA-ABA Code is similar to the IBA Guidelines in 
that it provides that prospective arbitrators should disclose any “financial, 
business, professional or personal relations which might reasonably affect 
impartiality or lack of independence in the eyes of any of the parties.” But it 
also provides, as an example, that “prospective arbitrators should disclose 
“any such relationships which they personally have with any party or its 
lawyer [or] with any co-arbitrator... ” 67 As you will recall from the Green 
List example given above, 68 a prospective arbitrator would not be expected 
under the IBA Guidelines to disclose that she had served as cocounsel or 
coarbitrator with another arbitrator or as counsel for one of the parties. 
Although in particular cases, one might be able to argue that the relationship 
was not one that should be disclosed, the thrust under the AAA-ABA Code 
suggests that an arbitrator would most likely be expected to disclose such a 
relationship. 69 In addition, the AAA advises its arbitrators that “[arbitrators 
must disclose any relationship between themselves and a party, a party’s 
representative or a witness,” and that “[e]very disclosure, no matter how 
insignificant, should be communicated to the parties.” 70 

Thus, an arbitrators’ duty to disclose is subject to different standards, with 
a higher standard under the AAA-ABA Code than under the IBA Guidelines. 
A general rule, however, that prudent arbitrators should follow, which is 
contained in the IBA Guidelines, the AAA-ABA Code of Ethics, and a number 
of institutional rules, is that when in doubt, disclose. 

2. Other Obligations 

Arbitrators have a number of obligations. Some are embodied in rules and 
laws, while others are based on ethical concepts and on the parties’ expecta¬ 
tions, or are based on the usual practices in international arbitration. Perhaps 

66 The Code of Ethics for Arbitrators in Commercial Disputes, Canon X(c)(4)(a)&(c) 
Available at http://www.adr.org/si.asp?id=4582. 

67 The Code of Ethics for Arbitrators in Commercial Disputes, Canon II (A)(2). 

68 See supra. Section B(r)(a)(ii). 

69 See discussion infra, text accompanying notes 90-91, of Positive Software Solutions, 
Inc. v. New Century Financial Corporation, 476 F.jd 278 (5th Cir. 2007), en banc. 

70 See AAA, Neutrals eCenter, at http://www.adr.org/si.asp/kG4217. 
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the most fundamental obligation is to render an enforceable award, or at least 
to make best efforts to render an enforceable award. 71 Although this could 
be considered an ethical or a moral obligation, some arbitral institutions 
impose the obligation in their rules. 72 

Arbitrators should read carefully the arbitration agreement to see if the 
parties have imposed specific obligations. For example, the parties may have 
agreed that the arbitrator should decide the arbitration ex aequo et bono, 
that is, that she is free to reach an equitable result as opposed to strictly 
applying the law. The arbitrator may also have specific duties imposed by an 
arbitral institution or by the arbitration rules, such as the obligation to be 
impartial and independent, and not to have ex parte communications with 
parties, except when a party is choosing its arbitrator pursuant to agree¬ 
ment. 73 Moreover, the arbitrator may be required under local law to be fair 
and impartial, to act with due care, to treat parties equally and to give each 
party a full opportunity to present its case. 74 

Various codes of ethics also set forth duties for arbitrators. The 1987 
IBA Rules of Ethics for International Arbitrators, for example, imposes the 
following duties: 

Article 1 

• To proceed diligently and efficiently to provide parties with a just and 
effective resolution 

• To be free from bias. 

Article 2 

• Not to contact parties to solicit an appointment 

• Not to accept an appointment unless: 

• free from bias 

• competent to determine the issue 

• knowledgeable of the language of the arbitration 

• available to give the matter reasonable time and attention. 

Article 3 

• To be impartial and independent. 

Article 4 

• To disclose facts and circumstances giving rise to justifiable doubts as to 
impartiality or independence. 

Article 5 

• To respond to enquiries from parties about suitability to be an arbitrator, 
so long as the merits of the case are not discussed 


71 See, e.g., Martin Platte, An Arbitrator’s Duty to Render Enforceable Awards, 20 J. 
Int’l Arb. 307 (2003). 

71 LCIA Rules, art. 32.2; ICC Rules, art. 35. 

73 See, e.g., ICDR Rules, art. 7. 

74 See e.g., UNCITRAL Model Law, arts. 12, 14, 18. 
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• If a sole arbitrator is approached by one party or presiding arbitrator is 
approached by one party-nominated arbitrator, to ensure that the other 
party has consented, and to inform the other party of substance of con¬ 
versations 

• To avoid unilateral conversations with any party or its representatives 

• To alert the other arbitrator if one arbitrator has engaged in improper 
conduct, such as ex parte communications, and to jointly request the 
offending arbitrator to refrain from improper conduct. If the conduct 
continues, to alert the innocent party 

• Not to accept from any party any gift or substantial hospitality 

• To avoid substantial professional or social contacts with any party to the 
arbitration, unless all parties are present. 

Article 6 

• Not to make unilateral arrangements for fees or expenses, unless a party 
defaults or parties agree otherwise. 

Article 7 

• To devote time and attention needed 

• To conduct proceedings with regard to efficiency and parties’ costs. 
Article 8 

• To make proposals for settlement if parties request or consent, but to 
refrain from doing so ex parte, unless first explaining to parties that ex 
parte participation will normally disqualify arbitrators from continuing 
to arbitrate. 

Article 9 

• To keep deliberations of tribunal and contents of awards confidential in 
perpetuity, unless released by parties, or required to disclose the miscon¬ 
duct of fellow arbitrators. 

The IBA Rules of Ethics include many provisions that are generally 
accepted in international practice. The AAA-ABA Code of Ethics deals with 
many of the same issues, but is more detailed in many areas, and, as noted 
above, requires broader disclosure by a prospective arbitrator of his present 
or past relationships with any party, lawyer, arbitrator, or witness. 


C. CHALLENGES TO THE ARBITRATOR 

A party can challenge the appointment of an arbitrator and seek his removal 
at the time the tribunal is constituted, or later, if new facts come to light. 
The primary ground for challenging an arbitrator is a conflict of interest, 
but arbitrators can also be challenged for improper conduct, for example, 
repeatedly falling asleep at the hearings, or having inappropriate ex parte 
conversations with one of the parties. 
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In an institutional arbitration, the rules of the institution will provide the 
bases for bringing the challenge, and the procedure to do so. For example, 
the LCIA Rules provide that an arbitrator may be challenged on the basis of 
“justifiable doubts as to his impartiality or independence,” or if he “becomes 
unable or unfit to act.” 75 The Rules explain further that the arbitrator may 
be considered unfit if he does not act fairly or impartially or if he does not 
conduct the proceedings with diligence. 76 

If a party intends to challenge an arbitrator, it must do so promptly or 
risk being deemed to have waived any objection. Under the LCIA Rules, a 
written statement must be sent to the LCIA Court, the arbitral tribunal, and 
all other parties within fifteen days of becoming aware of any circumstances 
that would support a challenge. 77 Under the ICC Rules, the period is thirty 
days. 78 In both cases, unless the arbitrator has decided to withdraw, it is the 
administrative body of the institution that decides whether or not to remove 
the arbitrator. 

If the challenge is not successful, in many jurisdictions the party that 
brought the challenge may take the issue to a court. The UNCITRAL Model 
Law permits such a challenge within thirty days of receipt of notice that 
the challenge was rejected. 79 No appeal is permitted from the court’s deci¬ 
sion. 80 If the particular jurisdiction does not provide for review of a rejected 
challenge to an arbitrator, a party may have to wait until the final award to 
obtain court review of the decision. 

If the arbitration is ad hoc, unless the parties have adopted the UNCI¬ 
TRAL rules, 81 or unless the parties have a carefully structured agreement 
dealing with this issue, local law will determine whether or not a party has 
the right to challenge an arbitrator prior to the rendering of a final award. 

As international arbitration becomes increasingly adversarial, there are 
more possibilities that a challenge to an arbitrator is simply a tactic to delay 
the proceedings. It is important, however, that parties have confidence in 
the arbitrators and the proceedings, which means they must have the right 
to challenge an arbitrator who does not inspire confidence. Challenges may 
be very well grounded. Moreover, many arbitrators will simply withdraw if 
they believe the parties do not have confidence in them. 

If a party does bring a challenge, it will be difficult to win. In addition, 
the loss of a challenge may leave the particular arbitrator, as well as the 


75 LCIA Rules, art. io.i, 10.3. 

76 See id. art. 10.2. 

77 See id. art. ii.z. 

78 ICC Rules, Art. 11(2). 

79 UNCITRAL Model Law, art. 13(3). 

80 See id. This rule preempts the normal rules for appeal that would generally apply in 
cases brought in the particular national court. 

81 See UNCITRAL Rules, arts. 9-12, which deal with challenges to arbitrators. 
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tribunal, with some resentment against the challenging party, particularly 
if they believe the challenge was merely a strategy to delay. Parties whose 
intention is to delay can expect that the challenge will probably slow down 
the proceedings, but should understand that the process could be damaging 
to their case if it causes them to lose credibility before the tribunal. Moreover, 
even challenges that may seem reasonable frequently do not succeed. 


EXAMPLE OF A CHALLENGE THAT FAILED 

In an arbitration in Australia arising out of a contract for sale of off¬ 
shore natural gas, plaintiff buyer sought to remove an arbitrator at the 
beginning of the arbitration. The grounds were as follows: 

1. The arbitrator had decided technical issues in favor of the sellers in 
another arbitration, and the buyer asserted those issues were similar 
to the issues in the instant case. 

2. The arbitrator had been lead counsel for some producers in a prior 
arbitration concerning on-shore natural gas, and had made submis¬ 
sions criticizing expert witnesses who were expected to be called in 
the instant case. 

3. The arbitrator had failed to disclose pertinent information concern¬ 
ing his participation in the earlier arbitrations. 

The Court of Appeal, Supreme Court of Victoria, refused to order 
the removal of the arbitrator, finding that the first two grounds did 
not suggest bias, and that failure to disclose circumstances that did not 
themselves lead to a reasonable apprehension of bias did not constitute 
grounds for removal. 81 There was no suggestion in the case of actual 
bias, according to the Court. The standard for apprehended bias in 
Australia was whether “a fair-minded lay observer with knowledge of 
the material objective facts might entertain a reasonable apprehension 
that the [arbitrator] might not bring an impartial and unprejudiced 
mind to the resolution of the matters before him.” 83 The Court found 
that plaintiff buyer’s evidence did not meet this standard. 


There is clearly tension between the position that arbitrators should dis¬ 
close any possible conflict and let parties decide what might indicate bias, 
and the position that arbitrators should not have to disclose broadly because 
parties may take advantage of any minor or insignificant relationship to try 
to delay the proceedings or to deny the other party its choice of arbitrator. 

Sl Gascor v. Ellicott (1996), 1 VR 332, 1996 VIC Lexis 1373. 

83 Id., at *19. 
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Related to this tension is the question of what the standard for requiring 
disclosure is or should be. Courts have taken different positions on when an 
arbitrator’s nondisclosure is sufficient to result in removal of an arbitrator, 
or to set aside an award. 

A leading U.S. case on the proper standard for disclosure is Common¬ 
wealth Coatings Corp. v. Continental Cas. Co. (“Commonwealth Coat¬ 
ings”) 84 In that case, the U.S. Supreme Court vacated an award where the 
presiding arbitrator had not disclosed that one of the parties was a regular 
customer. The Court was interpreting the Federal Arbitration Act’s provi¬ 
sion that an award may be vacated for “evident partiality.” 85 Even though 
the district court had found that the arbitrator was “entirely fair and impar¬ 
tial,” 8 '’ the Supreme Court stated that arbitrators must disclose “any dealings 
that might create an impression of possible bias.” 8 ” Because the opinion was 
a plurality opinion (only four of nine justices), for it to become an opin¬ 
ion of the court, it needed the concurrence of at least one more justice. In 
a separate concurring opinion, Justice White, along with Justice Marshall, 
spelled out a more limited application of what disclosure was required. Jus¬ 
tice White made clear that nondisclosure of trivial relationships does not 
result in disqualification. He stated that although arbitrators do not have to 
give the parties their “complete and unexpurgated business biography,” 88 
they should nonetheless “err on the side of disclosure.” 85 

Lower courts have tended to follow Justice White’s concurring opinion. 
Recently, the Fifth Circuit, in an en banc decision, reconsidered a three-judge 
panel decision and reversed a lower court’s decision that an award should be 
vacated because of the arbitrator’s nondisclosure. 90 In that case, an arbitra¬ 
tor had not disclosed that he had previously been cocounsel with the counsel 
for one of the parties in a complex case where, even though both the arbi¬ 
trator and the counsel had signed many of the same papers, they had never 
met nor spoken to each other. The Fifth Circuit, relying heavily on Justice 
White’s concurrence in Commonwealth Coatings , stated that vacatur was 
not appropriate unless the nondisclosure created “a concrete, not specula¬ 
tive impression of bias,” 91 which it did not find in the instant case. 

There was, however, a very strong dissent by five Fifth Circuit judges. 
The dissenters believed that because decisions of arbitrators are not subject 


84 Commonwealth Coatings Corp. v. Continental Cas. Co., 393 U.S. 145 (1968). 

85 Id., at 147. 

86 Id., at 151 (Justice White, concurring). 

87 Id., at 149. 

88 Id., at 151. 

89 Id., at 15Z. 

90 Positive Software Solutions, Inc. v. New Century Fin. Corp., 476 F. 3d 278 (5th Cir., 
2007) (en banc). 

91 Id., at 286. 
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to judicial review, parties should be entitled to broad information in order 
to make a reasonable choice of their decision-maker. Judge Wiener stated: 

The system fails when the nominee for the post of arbitrator takes it 
upon himself to make the value judgment whether a relationship is 
so inconsequential that it need not be disclosed at all. Arbitration’s 
scant protection against bias and favoritism obviously breaks down 
completely when the question whether a relationship should be dis¬ 
closed is assumed sub silentio by the potential arbitrator rather than 
by disclosing all and allowing the parties to make that call following 
their receipt of all facts through an unabridged disclosure.... It cannot 
therefore be left to the fox, who is the potential arbitrator, to guard the 
arbitration henhouse, secretly identifying to himself alone all “prior or 
present relationships,” then just as secretly deciding which are worthy 
of disclosure and which or not... 9Z 

Different courts and different judges obviously see the issues differently. 
From a practical perspective, a party is more likely to be successful if it 
challenges the arbitrator’s nondisclosure at the beginning of the arbitration, 
rather than after an award has been issued. 93 In the Fifth Circuit case dis¬ 
cussed above, it was only after the award had been rendered, and had been 
overwhelmingly in favor of the other party, that the challenging party did 
its investigation of the arbitrator, and came up with information which it 
believed the arbitrator should have disclosed. At that point, however, a court 
will be reluctant to set aside an award, given all the time, effort, and resources 
that have been expended. There may be a greater possibility of getting an 
arbitral institution to remove an arbitrator at the beginning of the arbitra¬ 
tion, if a party can show that the arbitrator failed to disclose information that 
was required to be disclosed by institutional or agreed-upon rules. Thus, par¬ 
ties should consider undertaking due diligence as soon as they know about 
an arbitrator’s appointment, because their chances of reversing an award 
later for nondisclosure are slim. 

When challenges are decided by an institution, the normal practice has 
been that, like awards, the information is considered confidential. In May 
2006, however, the LCIA Court announced that it would publish its decisions 
on challenges to arbitrators in the form of abstracts, removing identifying 
information to preserve confidentiality. 94 Because the LCIA Court provides 
reasoned decisions to the parties, publishing abstracts should provide greater 


91 Id., at 293 (5th Cir. 2007) (Judge Wiener, dissenting). 

93 See Stephen R. Bond, The Selection of ICC Arbitrators and the Requirement of Inde¬ 
pendence, 4 Arb. Int. 300, at 306 (1988). 

94 See www.lcia-arbitration.com. 
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transparency, as well as appropriate guidance to parties and arbitrators about 
the bases for the various decisions. 95 


D. FLAWED CONDUCT OF ARBITRATORS 

Sometimes arbitrators do not conduct themselves as they should, even though 
such conduct may not rise to the level of warranting a challenge. The most 
common complaints are that arbitrators do not move the proceedings along 
efficiently, and do not provide an award in a timely manner. There are anec¬ 
dotal tales of an arbitrator waiting over a year to schedule the preliminary 
conference, or waiting more than three years after the conclusion of the arbi¬ 
tration to render an award. This kind of conduct undermines confidence in 
arbitration as an effective dispute resolution system. 

Counsel sometimes complain that once an arbitrator is chosen, he is a law 
unto himself, and there are little or no controls on his conduct. Increasingly, 
there are proposals for fines and reductions in fees for arbitrators who do not 
perform as they should. Some institutions hold back at least some fees until 
the award is rendered, and some have been known to cut fees for poor per¬ 
formance, and enhance them for excellent performance. In addition, where 
arbitrators tend to be chosen from a list that is put together by an institution, 
removal from the list, or even threat of removal, can be an effective mech¬ 
anism to encourage proper conduct. Diana Droulers, Executive Director of 
the Arbitration Center of the Caracas Chamber (Centro de Arbitraje de la 
Camara de Caracas), observes: 


In Caracas, the Chamber of Commerce has a list of arbitrators. Parties 
are free to choose someone not on the list, but generally they tend to 
choose from the list. The list is revised every two years, and individuals 
can be removed from the list for various reasons, including improper 
conduct. 96 

Diana Droulers 
Venezuela 


Institutions should exercise their right to refuse to appoint or to confirm 
arbitrators when they know that in previous cases the arbitrators have not 
met their responsibilities in a timely manner. Imposing sanctions on arbi¬ 
trators who perform improperly sends a message to all arbitrators of the 

95 See Geoff Nicholas & Constantine Partasides, LCIA Court Decision on Challenges to 
Arbitrators: A Proposal to Publish, 23 Arb. Int. 1 (2007). 

96 Interview with Diana Droulers, April 2007. Notes of interview on file with author. 
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importance of conducting themselves in a way that encourages confidence 
in the arbitral process. 


E. REPLACEMENT OF ARBITRATORS 

If an arbitrator is successfully challenged, or if one resigns or withdraws for 
any reason, it will be necessary to choose a replacement. Generally, institu¬ 
tional rules will provide the method for replacement. With an ad hoc arbitra¬ 
tion, if pertinent rules have not been adopted by the parties, and the parties 
cannot agree on the method for replacing an arbitrator, usually the court at 
the situs of the arbitration can be called upon to make an appointment. 

If the vacancy occurs and is filled before the arbitration begins, there 
should be little disruption. However, if the replacement arbitrator is chosen 
after the arbitration has been in process for some time, the question arises 
as to how much, if any, of the testimony must be repeated. Most of the 
time, parties and tribunals take a common sense approach. If there is a 
transcript, the replacement arbitrator can generally get up to speed by reading 
the transcript. 97 If not, then institutional rules tend to give arbitrators, upon 
consideration of the views of the party, the authority to determine how much 
of the testimony needs to be repeated. 98 

It may be the case, however, that an arbitrator resigns at or near the end 
of the arbitration proceedings. It has been suggested that sometimes the res¬ 
ignation of a party-appointed arbitrator has occurred because he may have 
been under pressure to resign by the party who appointed him, particularly 
if the appointing party was a government. 99 In a number of cases, the pro¬ 
ceedings have nonetheless continued, and the award has been rendered by 
two arbitrators. Some arbitration rules specifically provide that the other 
two arbitrators may determine, in their sole discretion, whether to continue 
the arbitration with a truncated tribunal. 100 

97 One counsel the author spoke with, Sarah Francois-Poncet, said that in one of her 
cases, an arbitrator died before the award was rendered. There had been a week-long 
hearing with extensive factual and expert testimony. The parties had also made oral 
closing arguments in lieu of post-hearing briefs, it having been agreed that there would 
be no post-hearing briefs. There was no transcript. Since that time, she has always 
requested that the hearings where she acts as counsel be transcribed. 

98 Many arbitral rules deal specifically with this issue. The WIPO Rules provide that when 
a substitute arbitrator has been appointed, “the Tribunal shall, having regard to any 
observations of the parties, determine in its sole discretion whether all or part of any 
prior hearings are to be repeated.” WIPO Rules, art. 34. The ICC Rules state that once 
the replacement arbitrator has been appointed, “the Arbitral Tribunal shall determine 
if and to what extent prior proceedings shall be repeated before the reconstituted 
Arbitral Tribunal.” ICC Rules, art.12(4). 

99 See, e.g., Redfern 8c Hunter, et al., supra note 2, at 214, § 4-81. 

100 See, e.g., WIPO Rules, art. 34; ICDR Rules, art. 11. 
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F. ARBITRATOR IMMUNITY 

If an arbitrator fails in one or more of his many duties, is he liable to the 
parties for any damages they may suffer? The arguments in favor of granting 
immunity to arbitrators are that they perform a quasi-judicial function, and 
they should not be subject to suit by disgruntled parties. It is also argued 
that immunity helps insure the finality of arbitral awards. Moreover, the 
suggestion is made that if arbitrators are subject to damage awards, this may 
encourage a party during the arbitration to try to intimidate an arbitrator 
by hinting that if things turn out “wrong” from the party’s point of view, 
it will sue the arbitrator. Finally, it is argued that without immunity, many 
well-qualified individuals will not be willing to arbitrate. 

Arguments against granting immunity to arbitrators include the concern 
that relieving arbitrators of liability will tend to encourage carelessness, 
fraud, and abuse of power, and that finality of awards should not be more 
important than individual justice. In addition, there are no readily available 
disciplinary measures that can be taken against arbitrators. These concerns 
are magnified by the fact that, generally, arbitral awards cannot be reversed 
for errors of law or fact. 

How does a legal system balance the various concerns? Not surprisingly, 
different legal systems take different approaches to arbitral immunity. In 
all systems, however, arbitrators are not immune from criminal liability. If 
they are found to have accepted bribes or embezzled funds, they will be 
subject to criminal laws. But there are wide variations, particularly between 
common-law and civil-law jurisdictions, in the way that various courts deal 
with immunity of arbitrators for noncriminal acts. 

In common law countries, courts tend to provide immunity to arbitrators 
when they are acting in a quasi-judicial function. The United States probably 
takes the most protective stance toward arbitrators, providing almost abso¬ 
lute immunity to an arbitrator acting in a decision-making capacity. Some 
states even provide for immunity by statute. 101 Other common law countries 
provide a more qualified immunity. The Australian International Arbitration 
Act of 1984 provides that arbitrators are not liable for negligence, but can be 
liable for fraud, in respect of any of their duties. 102 In England, an arbitrator 
may be liable for acting in bad faith and also if a court determines that she 
withdrew from the arbitration without good reason. 103 

In civil law countries, there is no absolute immunity, but in some cases 
there appears to be qualified or implied immunity. For the most part, 

101 See, e.g. California, Florida, and Alaska statutes, Cal. Civ. Code, § 1297.119 (1994); 

Fla. Stat. § 684.35 (1998); AS 09.43.410 (providing immunity when arbitrators are 

performing in their decision-making capacity). 

102 Australian International Arbitration Act, § 28. 

103 English Arbitration Act of 1996, §§ 25, 29. 
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arbitrators are not going to be found liable for negligence, but only for 
gross negligence or intentional conduct. Liability is usually determined on 
the basis of contract or tort. With respect to contract liability, the arbitrator 
is sometimes viewed as having a contract for services with the parties. As 
with other professionals, if he does not perform as agreed, he will have lia¬ 
bility. The most likely breach for which an arbitrator may be found liable is 
if he simply does not render an award. In that case, the parties’ entire effort 
is fruitless, and there may well be damages. Where the violation is based 
on tort, the arbitrators’ conduct may be viewed as violating a duty of due 
care. 104 

Disgruntled parties may want to sue not just the arbitrator, but the institu¬ 
tion that handled the arbitration. In most jurisdictions, arbitral institutions 
have immunity because they function as a quasi-judicial organization. Again, 
the rules may differ depending upon the jurisdiction. In France, for example, 
arbitration centers are potentially liable if they fail to provide the means for 
an efficient and effective arbitration. 105 

Various arbitration rules have included provisions proclaiming immunity 
for arbitrators. Many provide that the arbitrator will be immune except in 
cases of deliberate wrongdoing. 106 Others provide for immunity without 
listing any exceptions. 107 Regardless of the level of immunity provided in 
the rules, most legal systems will not permit parties to waive intentional acts 
of wrongdoing, or gross negligence. Although arbitrators may in theory be 
liable for such acts, showing that an arbitrator engaged in such conduct can 
present difficult problems of proof. 


G. COSTS AND FEES 

An arbitration is not necessarily less expensive for the parties than a lawsuit. 
However, cost savings may come from the fact that there is generally no 
appeal on issues of fact or law. In addition, arbitral tribunals generally do 
not permit the same level of discovery as courts, which can reduce costs 


104 See Susan D. Franck, The Liability of International Arbitrators: A Comparative Anal¬ 
ysis and Proposal for Qualified Immunity, 20 N.Y.L. Sch. J. Int’l 8c Comp. L. 1, n 
(2000), for a discussion of tort or tort-like issues in Germany, Iraq, and Saudi-Arabia. 

105 See Matthew Rasmussen, Overextending Immunity: Arbitral Institutional Liability 
in The United States, England, And France, 26 Fordham Int’l L.J. 1824, 1864 (2003) 
(“Cour de Cassation held that... the ICC is contractually obligated to fulfill its essential 
function as an arbitral institution”), citing Societe Cubic Defense System v. Chambre 
de Commerce Internationale, ie Civ., 20 Feb., 2001, available at http://lexinter.net/ 
JPTXT 7 institutions_darbitrage.htm. 

106 See, e.g., LCIA Rules, art. 31; ICDR Rules, art. 35; WIPO Rules, art. 77. 

107 See, e.g., ICC Rules, art. 34, Netherlands Arbitration Institute Rules, art. 66. 
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substantially. On the other hand, the parties have to pay for the arbitrators 
and the costs of any institution that administers the arbitration, as well as 
legal fees, and those costs can be extensive. 

The arbitrators’ fees are usually determined by the arbitral institution, 
and parties normally do not discuss fees with the arbitrators. In ad hoc arbi¬ 
trations, on the other hand, where fees may be discussed, all parties should 
participate in discussions with all arbitrators about their fees. Sometimes the 
presiding arbitrator is paid more than the party-selected arbitrators, because 
he or she has additional obligations and duties. 

An arbitrator is also entitled to reimbursement for expenses. In institu¬ 
tional arbitrations, these are dealt with by the institution. In ad hoc arbi¬ 
trations, the parties may want to put some limitations on expenses, such as 
providing a per diem, and agreeing to reimburse flights at a particular level, 
such as “one above coach,” coach being the lowest economy class. 

Normally, parties are expected to pay some initial fees and costs in 
advance. If the respondent refuses to pay its share, the arbitration will not 
go forward unless the claimant pays the respondent’s share. Although this 
initially burdens the claimant, the payments may be allocated against the 
respondent in the final award. 



CHAPTER SEVEN 


The Arbitral Proceedings 


In a major international commercial arbitration, there are specific steps in the 
dispute-resolving process that are reasonably well defined. First, the claimant 
must submit a notice of arbitration, to which the respondent answers. 
Depending upon the relevant rules, the notice and response may include 
detailed pleadings. Other times the notice may be quite succinct, and writ¬ 
ten submissions constituting the pleadings will be provided at a later point. 
Next, the arbitrators are appointed, generally according to party agreement, 
or pursuant to the rules the parties have chosen. Normally, some kind of 
organizational meeting will follow, to discuss how the arbitration will pro¬ 
ceed. Subsequently, there may be further written submissions, and prehear¬ 
ing disclosure will begin, including exchanges of documentary evidence and 
witness statements, all in preparation for the oral hearings. 

The oral hearings may take place in one meeting that lasts several days, 
or in a number of multiday hearings that may occur over weeks or months. 
At the hearing, there may be short opening statements, followed by oral tes¬ 
timony, submission of documentary evidence, and perhaps legal argument 
on certain points, if requested by the tribunal. At the end of the hearing, 
there may be short closing statements, and the arbitrators may request post¬ 
hearing submissions. After the arbitrators review the post-hearing submis¬ 
sions, they deliberate and render a decision in the form of a final award. This 
is the basic process, of which there are many variations. This chapter will 
focus on the various elements of the arbitral proceedings, and some of the 
ways a tribunal may conduct the proceedings. 1 

Because international arbitration often involves parties and arbitrators 
from different legal systems, the procedures used in the arbitration may tend 
to reflect one system somewhat more than another, usually influenced by the 


1 Some specific issues, such as the appointment of arbitrators, determination of the 
arbitrators’ jurisdiction, interim relief, and court intervention, are dealt with in other 
chapters. 
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background of the presiding arbitrator. Increasingly, however, the interna¬ 
tional arbitration process is becoming more of a standardized, hybrid pro¬ 
cess, taking elements from both civil and common law traditions. Lawyers 
from both systems are becoming more accustomed to this hybrid proce¬ 
dure, and are adapting their methods of practice accordingly. This chapter 
will consider how elements from common law and civil law combine to 
provide procedures that are generally accepted in international commercial 
arbitration. 


A. BEGINNING THE ARBITRATION 

When parties have not been able to resolve a dispute, and one party decides 
to begin an arbitration, the first step for counsel is to read the arbitration 
agreement, then read and follow the rules chosen by the parties in that agree¬ 
ment. 1 * The procedures for beginning an arbitration vary by institution. One 
difference that may prove important in some cases is how the time of com¬ 
mencement of an arbitration is determined. Does the arbitration begin when 
the claimant files a notice with the institution, when the respondent receives 
a notice, or some other time? This can make a difference for the purposes of 
time limits that may have been imposed by a statute of limitations or by the 
parties’ own contract. 

Under the ICDR Rules, the arbitration is deemed to begin on the date the 
administrator receives written notice of arbitration from the claimant. 3 The 
same is true for the ICC and LCIA Rules. 4 Under the UNCITRAL Rules, 
however, the arbitration is deemed to commence on the date the request 
for arbitration is received by the respondent. 5 Nonetheless, because the 
claimant is required to provide respondent with this notice, this should not 
cause delay in the commencement of the arbitration. The prudent claimant, 
of course, should ensure that it obtains proof of delivery of the notice to 
all the appropriate addresses, so the date of commencement will be clearly 
established. 

Moreover, some arbitration laws provide that if the parties have not 
agreed otherwise, the arbitration is not commenced until appointment is 
accepted by the arbitrator 6 or the request to appoint an arbitrator has been 
served. 7 Thus, if there is an approaching deadline by which arbitration must 
be commenced according to the parties’ contract, or by virtue of a statute of 

1 If no rules have been chosen, counsel would look to the law governing the arbitration. 

The first step would likely be to send a demand for arbitration. 

3 ICDR Rules, art. 2(2). 

4 ICC Rule, art. 4(2); LCIA Rule, art. 1.2. 

3 UNCITRAL Rules, art. 3(2). 

6 Brazil Arbitration Law, art. 19. 

7 English Arbitration Act, § 14(4). 
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limitations, the parties should make sure they understand what event triggers 
the beginning of the arbitration, so the deadline can be met. 

Another difference in how an arbitration is begun is whether the claimant 
must file with the arbitral tribunal (and/or with respondent) a simple notice, 
with a statement of claim to follow in a later document, or whether at the 
outset, it must submit a rather complete statement of claim. The UNCITRAL 
Rules, for example, only require a notice which sets forth the “general nature 
of the claim.” 8 The claimant can then later, within a time period provided by 
the arbitrators, submit its more detailed statement of claim to the respondent 
and to each of the arbitrators. 9 

The ICDR, on the other hand, requires a written notice both to the institu¬ 
tion and to the opposing party, and requires the notice to contain a statement 
of claim. 10 The rules state that the statement of claim should include: 

• A demand for arbitration 

• Contact information for the parties 

• Reference to the arbitration agreement 

• Reference to the contract which gave rise to the dispute 

• A description of the claim, as well as the facts which support it 

• The relief sought. 11 

Optionally, the statement may also include a proposal about the method 
of choosing arbitrators, the number of arbitrators, the place of arbitration, 
and the language of arbitration. 12 - This specification is not necessary if these 
issues have been dealt with in the arbitration clause, or if the parties want 
to use the method provided in the arbitration rules. 

Under the ICC rules, the claimant sends the Request for Arbitration only 
to the ICC Secretariat, not to the other party. 13 The Secretariat then sends 
a copy to the respondent. 14 Along with the Request, the claimant must also 
make advance payment on administrative expenses. 15 

Once the respondent has received notice of the claimant’s request for arbi¬ 
tration, normally it has either a time period to respond that is set by the per¬ 
tinent rules, such as 30 days, or whatever time period may be determined by 
the arbitral tribunal. Generally, the respondent must assert any counterclaim 
at this time, as well as any objection to the tribunal’s jurisdiction, or any 

8 UNCITRAL Rules, art. 3 (3)(e). The notice must also include a demand for arbitration, 
contact information, references to the contract and the arbitration clause, the amount 
at stake, the relief requested, and the number of arbitrators, if not previously agreed. 
See id. art 3(3). 

9 See id. art. 18(1). 

10 ICDR Rules, art. 2(1) & (3). 

11 ICDR Rules, art. 2(3). 

11 See id. 

13 ICC Rules, art. 4(1). 

14 See id. art. 4(5). 

15 See id. art. 4(4). 
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assertion that the tribunal is exceeding the scope of its authority. Other¬ 
wise, the respondent may be deemed to have waived the right to assert a 
counterclaim or to object to jurisdiction or scope. 16 


B. PRELIMINARY MATTERS 

Once the arbitrators have been appointed, 17 it is likely that the tribunal 
will schedule an initial meeting to discuss any preliminary matters and to 
organize the arbitral proceedings. If the issues are not complex, it may be 
sufficient to have the meeting by conference call, or by video conferencing. 
For an arbitration that is likely to take significant time and deal with many 
issues, however, many arbitrators and parties consider it worthwhile to have 
a face-to-face meeting. At this meeting, it may be prudent to have not only the 
party’s lawyers, but also an executive-level representative of the party, who 
has authority to make decisions for the party. Pierre Karrer, an arbitrator in 
Switzerland, explains factors to be considered in deciding whether to have a 
face-to-face meeting: 


Whether to have a face-to-face preliminary meeting depends upon i. 
the size and complexity of the dispute, 2. the distance parties and 
counsel have to travel, and 3. whether the arbitrators and counsel 
know one another. Another factor is that sometimes clients want to 
come to a face-to-face conference to meet the arbitrators. Although 
telephone conferences are less expensive, if you are too cheap on the 
preliminary conference, you usually pay a price. 18 

Pierre Karrer 

Switzerland 


Although a telephone or video conference can provide cost savings, an 
old-fashioned, face-to-face meeting can provide good information to every¬ 
one involved about the personalities of the various players, whose interac¬ 
tions can create an ambiance that will affect the arbitral process. Another 
advantage of the face-to-face meeting is that it provides the possibility that 
the parties and arbitrators can meet separately before or after the principal 
meeting, and deal with certain issues in a more informal and comfortable 
setting than is possible through the medium of technology. Gillian Lemaire, 
counsel in Paris, explains why she prefers a face-to-face meeting: 

16 See, e.g., LCIA Rules, art 23.2 (Objection to scope of tribunal’s power is waived if not 
made in a timely manner.). 

17 See Chapter 6, supra, for a discussion of the appointment of arbitrators. 

18 Interview with Pierre Karrer, March 2007. Notes of interview on file with author. 
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When acting as counsel, I almost always like to have a face-to-face 
meeting with the arbitrator(s) and opposing counsel at the beginning. 
As well as it being important to meet the arbitrator(s), the benefits of 
talking to counsel for the other side should not be underestimated. You 
get a better sense of who you are dealing with and a sharper focus on 
the real issues. You may find that A leads to B, and ultimately to an 
outcome that would be less likely to happen through telephone contact 
only. 19 

Gillian Lemaire 

Paris 


The preliminary meeting can deal with a myriad of issues. A good check¬ 
list of these kinds of issues can be found in a document produced by UNCI- 
TRAL in 1996, entitled “UNCITRAL Notes on Organizing Arbitral Pro¬ 
ceedings.” 20 Where parties have not already agreed on rules, law, language, 
or place of arbitration, these will have to be discussed. In addition, issues 
such as the administration of the arbitration; use of technology (i.e., elec¬ 
tronic submissions, technology at the hearings); confidentiality; a schedule 
for exchanging written submissions; documentary evidence; witness names 
and statements, as well as how many witnesses each side will call; whether 
expert witnesses will be needed; dates and length of future hearings; whether 
there will be a record of the hearings - these and other matters all should be 
considered and determined. Moreover, in an ad hoc arbitration, there should 
be a discussion of the deposit to be made by the parties for expenses and fees 
to be incurred in the arbitration. In institutional arbitrations, the institution 
will have already required this of the parties. 

Frequently, the presiding arbitrator will send a letter to counsel to help 
them prepare for the preliminary conference. An example of the kind of letter 
which may be provided is set forth below, courtesy of David E. Wagoner, of 
Seattle, Washington. 


SAMPLE AGENDA LETTER FOR 1ST PRE-HEARING CONFERENCE 

Dear Gentlemen: 

May I express the appreciation of the Panel for being selected to serve 
as Arbitrators in this case. 

I am writing to you to elaborate further on the matters to be dis¬ 
cussed at the pre-hearing conference on Thursday, December 7, 2006, 
at 11:00 am. 


19 Interview with Gillian Lemaire, April 2007. Notes of interview on file with author. 
10 Available at www.UNICTRAL.org. 
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The primary matter to be resolved is the setting of the dates for hearing. 
We estimate that the hearing will take 5 days. The Arbitrators have 
examined their calendars and are available for hearing on the following 
dates: 

Week of February 19 
Week of March 5 
Week of March 26 

Please confer with your client and witnesses and be prepared at the 
preliminary hearing to indicate your availability during one or more 
of these periods. May I ask you to confer with opposing counsel in an 
effort to reach an agreement. 

Please be advised that the Arbitrators will expect the parties to adhere 
to the hearing dates that have been set. It is apparent from the arbi¬ 
tration provisions of the contract that the parties intended that the 
arbitration be handled in an expeditious and cost effective manner. 

The Arbitrators request that by noon on December 3, 2006, each party 
submit a brief letter of no more than 10 pages outlining with parti¬ 
cularity the background of the dispute, its contentions and issues and 
the relief sought and listing the names and addresses of witnesses it 
intends to call at the hearing. The purpose of this is to help the Arbi¬ 
trators understand the case. 

Additional items to be discussed at the preliminary hearing are the 
following: 

1. Exchange of Reliance Documents - The Arbitrators propose that 
within 20 days after the pre-hearing conference, production will 
be made of reliance documents, i.e., all documents upon which 
either party relies in support of its claims and its defenses to the 
opponent’s claims, both as to liability and to damages (and any 
other documents which the parties mutually agree to produce). 
Supplemental document production may be made within 20 days 
thereafter. 

2. Other Discovery - Requires a showing of need for particular docu¬ 
ments or classes of documents. With the early exchange of reliance 
documents and witness statements of direct testimony, there should 
be no need for depositions. Depositions will only be allowed on 
a clear showing that such discovery is necessary to ensure a fair 
hearing. 

3. Witnesses Statements of Fact - The Arbitrators propose that 10 
days before the hearing date the parties simultaneously exchange 
the direct testimony of fact witnesses in support of its case, by 
affidavit or declaration. 
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For clarification, the fact witness statements will be expected 
to set forth the facts known to the witness and not argument or 
“testimony” by counsel. Each witness for whom a statement is 
offered will be expected to be available at the hearing for cross- 
examination, unless excused by opposing counsel. On a case-by- 
case basis, arrangements may be made to allow cross-examination 
by video conferencing, phone or otherwise. At the hearing, live 
direct testimony of each witness for approximately 15 minutes 
may be allowed to introduce the witness and outline the wit¬ 
ness’ position, allowing some time flexibility on a case-by-case 
basis. 

4. Experts - Expert reports shall be exchanged 20 days before the 
hearing and rebuttal expert reports 10 days thereafter. Immediately 
after this exchange, the experts shall meet, confer, and file a joint 
report to the Arbitrators of the matters upon which they are in 
agreement and define the issues to be resolved at the hearing. It 
would be desirable to hear the totality of the expert testimony as 
a block of evidence at the hearing. 

5. Tutorials - Would it be helpful for the parties to submit tutorial 
material to help the Arbitrators’ general understanding of highly 
technical issues in the case? If so, what should the protocol be? 

6. Protective Order - Is there a need? If so, please submit a draft by 
noon on December 6, 2006, agreed if possible. 

7. Time Limitations - Section 12.4 of the Agreement provides that the 
hearing shall be held within 90 days of the initial demand for arbi¬ 
tration, that the hearing shall be concluded within two days, and 
the arbitrator(s) written decision shall be made within 14 calendar 
days after the hearing. Obviously these time limitations cannot be 
met. It is suggested that the parties enter into a written stipula¬ 
tion waving these requirements or amending them to conform to 
reality. 

8. Governing Law - Section 11 of the Agreement seems clear - laws 
of the State of Washington excluding conflicts of law rules. 

9. Briefs and Form of Award- The Arbitrators propose that 10 days 
before the hearing date the parties submit briefs of no more than 
15 pages outlining the facts and laws applicable to the case with 
copies of court opinions cited and relevant statutory provisions. 
At the same time, each party will submit a proposed form of 
award. 

10. Exhibits - The Arbitrator proposes that 10 days before the hear¬ 
ing date, the parties will exchange proposed exhibits. The parties 
are requested to pare down the number of exhibits, emphasizing 
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key documents and excluding irrelevant or cumulative documents. 
Any objections to the admissibility of exhibits must be filed 5 days 
before the hearing. The Arbitrator will admit any proposed exhibits 
as to which no objection has been made. The parties are requested 
to identify exhibits for Claimant as C-i, C-2, etc., and Respon¬ 
dent as R-i, R-2, etc., and to highlight in different colors the key 
portions of the exhibits. A joint set of exhibits would be helpful. 

11. Witness Scheduling - Witnesses shall be scheduled to avoid delays. 
At least 24 hours notice shall be given to the other party of wit¬ 
nesses to be called the next day. 

12. The Hearing - Each party will be allocated approximately one half 
of the hearing time. The primary purpose of the hearing will be to 
allow cross- examination of fact and expert witnesses and presen¬ 
tation of rebuttal testimony. There should be no need for opening 
arguments. A short closing argument can be helpful at the end of 
the hearing or the next day, by phone if necessary. A post hearing 
brief may be preferable. The Arbitrators will focus the argument 
on important matters. 

13. Form of Award - The arbitration agreement provides that the Arbi¬ 
trators’ decision “shall set forth the essential findings and conclu¬ 
sions upon which the decision is based.” This needs further clar¬ 
ification. Absent agreement, the Arbitrators will issue a reasoned 
award. 

14. Communications - Written communications shall be submitted 
directly to the opposing party with a copy to the Arbitrators and 
the Administrator and shall be by email. Lengthy documents such 
as briefs shall be by hardcopy. 

15. Other Matters - To be identified by the parties 2 days before the 
pre-hearing conference. 

16. Procedural and Discovery Decisions - With the concurrence of 
the other Arbitrators and the agreement of the parties, the presid¬ 
ing Arbitrator alone shall decide procedural and discovery matters 
without necessarily conferring with the other Arbitrators. 

17. Scheduling - Another preliminary hearing in 30 days. 

18. Cooperation of Counsel - Counsel are expected to cooperate fully 
to expedite the process and reduce costs. 

The Panel looks forward to working with the parties to obtain a 

fair and expeditious resolution of this case. 

Sincerely, 

David E. Wagoner, Presiding Arbitrator 
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Note that the letter is sent by the presiding arbitrator on behalf of all three 
arbitrators. Before sending the letter to the parties, the presiding arbitrator 
usually sends a draft to the coarbitrators, and then incorporates their com¬ 
ments into the final version. The letter tells the parties what they should be 
prepared to discuss and decide at the preliminary hearing. It also lets them 
know the arbitrators’ preferences on a number of matters and suggests that 
the parties try to agree on various issues in advance of the hearing. By letting 
counsel know what to expect, and encouraging them to agree in advance, the 
agenda letter contributes to the efficiency and effectiveness of the preliminary 
conference. 

Note also that in paragraph 17 there is a reference to scheduling another 
preliminary conference. This serves to deal with any new issues which may 
arise, and helps to keep the parties on track in their preparation for the 
hearing. The second, and even third, preliminary conferences are likely to 
be telephone conferences. Many of the issues raised in the agenda letter will 
be discussed in more detail later in this chapter. 

Although all institutional rules vary somewhat, the ICC differs from many, 
but not all, arbitration proceedings in its requirement that the arbitrators and 
the parties sign a document called the Terms of Reference. 2,1 The ICC rules 
do not provide for a prehearing conference, but the meeting to exchange 
information and draw up the Terms of Reference tends to function as such. 
The Terms of Reference are based on the prior written submissions of the 
parties, 11 for example, the request for arbitration, the answer, and possibly 
the counterclaim and answer to counterclaim. Drafted by the arbitral tri¬ 
bunal, the Terms of Reference set forth the nature of all of the claims and 
defenses of the respective parties, as well as “particulars of the applicable 
procedural rules.” 13 The document can also include a provisional timetable 
for the conduct of the arbitration. 14 Experienced arbitrators may make good 
use of the Terms of Reference in other ways. For example, they sometimes 
restate the original arbitration clause in the Terms of Reference, along with 
a statement that this arbitration clause (newly signed), is the original arbi¬ 
tration clause for purposes of the New York Convention. Because the New 
York Convention requires production of an original or certified arbitration 
clause, this eliminates the problem of trying to find the original version at 
the time of enforcement. 

Essentially, the Terms of Reference provide the scope of the matters to 
be dealt with in the arbitration. Parties should prepare their submissions 
carefully prior to signing the Terms of Reference because, as a general rule, 


11 ICC Rules, art. 18 
11 See id. art. 18(1). 
13 Id. 

24 See id. art. 18(4). 


C. WRITTEN SUBMISSIONS 


159 


they are not permitted to submit new claims or counterclaims after the Terms 
of Reference are signed, unless the arbitral tribunal decides to admit them. 25 
In practice, however, if new issues evolve during the course of the arbitration, 
the tribunal will generally consider them. 26 New issues that could easily have 
been included in the Terms of Reference and were simply overlooked by 
counsel, or which appear to be asserted in order to delay the process, are 
less likely to be permitted by the tribunal. 


C. WRITTEN SUBMISSIONS 

As noted above, depending upon the rules, the initial pleadings of the parties 
may be succinct or detailed. If the pleadings are succinct, the tribunal will 
probably ask for additional written submissions later that will set forth the 
issues, define the scope of the arbitrator’s mandate, and identify the facts and 
the law underlying the parties claims and defenses. 27 On the other hand, if the 
parties have submitted extensive information in their pleadings, the arbitral 
tribunal may or may not wish to receive additional written submissions. 28 

The tribunal should provide specific information to the parties as to its 
expectations with respect to any written submissions, possibly including the 
issues it wishes to be discussed, whether it only wants to know about facts 
supporting specific issues - or all issues - whether it wants any discussion of 
law, and a page limit or range. 

If the submissions essentially constitute the statement of claim and the 
response, they will probably be submitted sequentially. On the other hand, 
if the parties are both knowledgeable about their respective positions on the 
issues as a result of prolific pleadings, but there is a question about which 
the arbitrators want to know more, for example, about a particular issue of 
law, the parties could be required to submit memoranda simultaneously. 

Sometimes the parties may ask to submit posthearing memoranda, or the 
arbitrators may require that posthearing memoranda be submitted. Again, 
the arbitrators should make very clear to the parties exactly what they 
expect - for example, whether the memoranda should deal with all the issues 
of the arbitration, or simply certain points that the arbitrators would like to 
have clarified. 

25 See id. art. 19. 

16 See W. Laurence Craig, William W. Park, &c Jan Paulsson, International Chamber 
of Commerce Arbitration, § 15.01. 

27 See, e.g., UNCITRAL Rules, arts. 18, 19 (providing information about contents to 
be provided in statement of claim and statement of defense submitted after notice of 
arbitration). 

28 See, e.g., ICDR Rules, art 17(1) (“The tribunal may decide whether the parties shall 
present any written statements in addition to statements of claims and counterclaims 
and statements of defense ...”). 
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D. THE HEARING 

Most institutional rules either require that the tribunal hold a hearing, 19 
or require a hearing if either one of the parties requests it. 30 Parties can 
agree, of course, to have the tribunal decide the dispute on documents only. 
Arbitrators may encourage parties, in the interest of efficiency, to agree to 
have the decision made on the documents. But most counsel prefer to be 
heard orally in order to be available to respond to the arbitrators’ questions 
and to satisfy their concerns or provide clarification or explanation. 

1. Chair Can Decide Procedural Issues 

In a three-arbitrator proceeding, parties will often agree that the chair alone 
can make decisions about procedural issues. 31 The chair might decide, for 
example, a question involving disclosure of documents or a time limita¬ 
tion for witness testimony. This permits matters to move along much more 
swiftly than if all three arbitrators were required to confer before rendering 
a decision. Under the UNCITRAL Model Law and under the LCIA Rules, 
however, the parties do not need to consent; if the coarbitrators consent, the 
chair may make procedural rulings alone. 31 

2. Scheduling the Hearings 

Scheduling the hearing, or hearings, should be done early in the process, 
and may occur at the preliminary meeting. It is important to set hearing 
dates early, because finding a convenient time can be difficult, particularly 
when there are three arbitrators, as well as a number of lawyers, parties, 
and witnesses whose schedules must be coordinated. Parties will estimate 
the amount of time needed for the hearing, and, depending on the estimates, 
the decision must be made whether to have one hearing that may last a 
week or more, or whether to schedule several shorter hearings. Sometimes 
the problem will be that busy arbitrators do not have more than three or 
four days in a row when they can meet. When hearings are held in a number 
of shorter segments, however, it can greatly increase the cost, since usually 
everyone is required to travel internationally to get to the hearing. David 
Wagoner stresses the importance of making a schedule, and keeping to it. 

29 See, e.g., ICDR Rules, art. zo(i). 

30 See, e.g., ICC Rules, art. zo(z); LCIA Rules, art. 19.1; UNCITRAL Rules, art. 15(z); 
WIPO Rules, art. 53(a). 

31 See UNCITRAL Model Law, art. z 9 . 

31 See UNCITRAL Model Law, art. Z9 (“[Questions of procedure may be decided by 
a presiding arbitrator, if so authorized by the parties or all members of the arbitral 
tribunal.”); LCIA Rules, art. 14.3 (“In the case of a three-member Arbitral Tribunal 
the chairman may, with the prior consent of the other two arbitrators, make procedural 
rulings alone.”). 
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It is important to set hearing dates early, typically at the first prehear¬ 
ing conference, and not change them without a strong showing of 
need. If the hearing is expected to take two weeks, add a day or two 
for contingencies and for deliberations of the tribunal. Schedule the 
hearing on consecutive weeks at the earliest time available to counsel 
and the tribunal. During the hearing the tribunal should take steps to 
insure that the hearing will be completed on schedule. If rescheduling 
becomes necessary, it could be six months or a year before it is possible 
to reschedule and complete the hearing. 33 

David E. Wagoner 

United States 


3. Place of the Hearing 

The place of the hearing is normally determined in the arbitration clause, 
but if not, the arbitrators will choose a seat, usually one that is neutral in 
the sense of not being in the country of either party. Once the seat is chosen, 
the tribunal can, on occasion, decide to hold meetings elsewhere, without 
changing the legal situs of the arbitration. 34 For example, if a site visit is 
necessary, one set of hearings could be held near the site, since all parties 
would generally want to be present for the site visit. 

4. Language of the Hearing 

The language of the hearing, and of the arbitration generally, is also normally 
determined by the arbitration clause. If not, and if the parties cannot agree 
on the language, the arbitrators will determine the language. If all of the 
contract documents have been in one language, such as French, then French 
is likely to be chosen as the language of the arbitration, although this will not 
necessarily be the choice. It is important, of course, that the arbitrators are 
all able to understand the language of the arbitration. Although everything - 
documents, witness testimony, and legal argument - could be translated for 
an arbitrator who did not speak the language of the arbitration, this would 
be very costly and would slow down the process enormously. The IBA Rules 
of Ethics actually require an arbitrator not to accept an appointment unless 
she has an adequate command of the language of the arbitration. 35 This 
works well when the language of the arbitration is known in advance, but 
that may not be the case in some arbitrations. 

33 Interview with David E. Wagoner, March 2007. Notes of interview on file with author. 

34 See, e.g., UNCITRAL Model Law, art. 20; LCIA Rules, art. 16.2; SCC Rules, art. 20 
(2); ICC Rules, art. 14(2); ICDR Rules, art. 13(2). 

35 IBA Rules of Ethics, art. 2(2). 
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Parties and witnesses who are not native speakers of the language of the 
arbitration have the right to testify in their own language, but generally must 
pay for a translator. Documents not in the language of the arbitration must 
also be translated. 

5. Local Bar Requirements 

In most jurisdictions, the lawyers who are representing the parties in an 
arbitration do not have to be admitted to the local bar. Also, in most juris¬ 
dictions, the representative of a party does not even have to be a lawyer. 
Nonetheless, if the seat of the arbitration is in an area where arbitrations 
are less common, it would be prudent to confer with local counsel to see 
if there are any special requirements as to who can represent a party in an 
international arbitration. 3 * 5 

6. Closed Hearings 

Because arbitrations are private matters, a hearing is not open like a court¬ 
room. Although parties have a right to be present at a hearing, any witness 
can be excluded whenever he or she is not testifying. 37 

7. Record of Proceedings 

The parties may determine that they want a verbatim record of the proceed¬ 
ings. This can be expensive, particularly if provided on a daily basis. Parties 
will generally share the cost of the transcript. If only one party wants a tran¬ 
script, however, that party must pay for the transcript. Sometimes that party 
may be required to share the transcript not only with the arbitrators, but 
also with the other side. 

8. Technology 

Increasingly, in larger arbitrations, technology is being used by arbitrators 
and by parties. From PowerPoint and video to sophisticated data-base man¬ 
agement systems, twenty-first century arbitrations take advantage of technol¬ 
ogy developed for litigation purposes. In some arbitrations, everyone must 
have a laptop to keep up with what is going on in the hearing. On the other 
hand, there are arbitrators who do not know how to use email. In arbi¬ 
trations where there are large numbers of documents, however, it behooves 

}6 In Portugal, for example, it appears that to represent a party in an international arbi¬ 
tration, one must be admitted as a lawyer in Portugal, although there is apparently 
no court decision on the subject. See Arbitration World, 284, § 10. It is also unclear 
under South Korean law whether a foreign lawyer is permitted to handle an interna¬ 
tional arbitration in South Korea. See Arbitration World, 360, § 10. In China, however, 
“[e]ither Chinese or Foreign citizens may be authorized by a party to act as its repre- 
sentative(s).” CIETAC Rules, art. 16(2). 

37 See, e.g., ICDR Rules, art. 20(4) (“The tribunal may require any witness or witnesses 
to retire during the testimony of other witnesses.”). 
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counsel to use technology to manage the process, and try to present evidence 
in the clearest and most efficient way possible. 38 

9. Time Limits per Side 

Arbitrators may limit the time that each side can have to present testimony. 
The tribunal must strive for a balance, of course, between managing the 
hearing efficiently, and ensuring two important results: that the parties are 
treated equally, and that they have a fair opportunity to present their case. 39 
Some arbitrators impose very strict time limits, giving each side exactly the 
same number of minutes, and reserving specific time for the arbitrators. 40 
This can be important in managing large, complex cases, and in ensuring 
that the arbitration is completed in the time allotted. Parties know exactly 
how much time they have, and know they will be held to the limits given. 
This is intended to prevent the situation where, on the last day of the hearing, 
everyone realizes that in fact the hearing cannot be completed by the end of 
the day. 

In setting time limits, however, arbitrators must always use their common 
sense to ensure fairness and equal treatment. It may not always be fair to 
provide exactly equal time to the parties, because one side may have more 
witnesses, or may have a much heavier burden of proof. Giving each side 
an equal opportunity to fairly present its case may in fact result in one side 
having more time than the other side. Arbitrators should be alert to this 
possibility in making reasonable allocations of time, and should consider 
allocating a comparable rather than an identical amount of time per side. 

Even arbitrators who support strict time management in large, complex 
cases, generally believe more flexibility is possible and makes more sense in 
smaller cases. Parties sometimes need somewhat more time than originally 
estimated, and a tribunal should be willing to allow it if the time requested 
is reasonable and does not unduly extend the hearings. 

10. Default of Appearance 

If the claimant initiates proceedings but then fails to communicate the state¬ 
ment of claim, in many cases the proceedings can be dismissed, and the 
claimant can be ordered to pay costs. 41 If the respondent does not appear 
at the hearing, despite proper notice, its default of appearance does not give 

38 See Thomas Schultz, Information Technology and Arbitration: A Practitioner’s 
Guide, (2006). 

39 See, e.g., UNCITRAL Model Law, art. 18 (“The parties shall be treated with equality 
and each party shall be given a full opportunity of presenting his case.”) 

40 When parties are given and held to a certain number of minutes on each side, this is 
sometimes referred to as a “chess clock,” after the clocks used in chess tournaments. For 
a discussion of time management, see Jan Paulsson, The Timely Arbitrator: Reflections 
on the Bockstiegel Method , Arb. Int., 19-26, 2006. 

41 See, e.g., UNCITRAL Model Law, art. 25(a); SCC Rules, art. 30(1). 
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the claimant an automatic win. Rather, the claimant still has the burden of 
proving its case. Therefore, the tribunal must hear testimony, examine doc¬ 
uments, and weigh evidence to see if the claimant has met that burden. The 
tribunal should also, at every stage of the process, make efforts to contact 
the respondent and give it the opportunity to participate in the hearing, and 
to make written submissions. Because a nonparticipating party is likely to 
challenge any award rendered against it, a prudent tribunal, in any award 
granted after an ex parte procedure, should set forth all of the efforts it made 
to permit respondent a fair opportunity to participate in the proceedings. 

11. Expedited Proceedings 

Finally, sometimes parties want to have an expedited arbitration proceed¬ 
ing. Some arbitration institutions provide that parties can simply agree to 
shorten time limits. 41 When parties agree to an accelerated schedule, this is 
generally referred to as fast track arbitration. Some arbitration institutions 
provide special fast track arbitration rules. 43 One of the traps that parties 
and arbitrators do not want to fall into, however, is a fast track arbitra¬ 
tion that does not give arbitrators any right to extend the time limits. Many 
things could happen that would make it necessary to extend the limits: an 
interim award might be necessary, one party could be uncooperative, or 
a coarbitrator could be uncooperative. If the arbitrators did not have the 
power to extend the time limits, and the time period were to elapse before 
the arbitrators were able to render an award, that would be the end of the 
arbitration. The arbitrators would have no further mandate to act, and 
the parties would receive nothing after all the effort that had gone into the 
proceeding. Depending on statutes of limitations, there might be a possibility 
of starting over with a different tribunal. However, this would completely 
defeat the purpose of having an expedited arbitration in the first place. It 
would be far better to provide the arbitrators from the beginning with the 
discretion to extend time limits, when necessary. 44 


E. PRESENTING EVIDENCE 

In international arbitration, rules or procedures regarding the taking of evi¬ 
dence tend to be within the discretion of the tribunal. The tribunal generally 

41 See, e.g., ICC Rules, art. 32(1) (“The parties may agree to shorten the various time 
limits set out in these Rules.”). 

43 See, e.g., WIPO Expedited Arbitration Rules, available at www.wipo.int. 

44 The ICC Rules deal with this issue by providing that despite any mandatory time limits 
agreed to by the parties, the Court of Arbitration (not the tribunal) can extend the time 
to permit the tribunal and the Court to fulfill their responsibilities under the Rules. See 
art. 32(2). 
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has the power to determine the admissibility and the weight of the evidence. 45 
Most arbitrators are not going to apply the rules of evidence that may be 
part of the procedural law of the seat of arbitration. Rather, they will use a 
flexible approach to establish the facts of the case. 

1. IBA Rules of Evidence 

Because of the different approaches to evidence in the common law and 
civil law systems, the IBA in 1999 adopted Rules on the Taking of Evidence 
in International Commercial Arbitration (“IBA Rules of Evidence”). 46 The 
IBA Rules of Evidence themselves promote flexibility, stating in the Preamble 
that parties and tribunals may adopt them in whole or in part, or may 
vary them or simply use the Rules as guidelines. The IBA Rules of Evidence 
have contributed to harmonizing the approach used in many international 
arbitrations for the taking of evidence. Most parties and arbitrators prefer 
that the IBA Rules of Evidence remain in the category of guidelines, rather 
than being imposed on the arbitrators by party agreement. This permits 
flexibility as needed to make the arbitral process responsive to the needs of 
the particular case. Pierre Karrer, for example, likes to put in the Terms of 
Reference that the arbitrators will be “inspired though not bound” by the 
IBA Rules of Evidence. 47 Some arbitrators, on the other hand, prefer for the 
IBA Rules of Evidence to be adopted as binding, because they believe there is 
less discussion about evidentiary issues if the Rules are considered binding. 

2. Burden of Proof 

It is generally understood, and sometimes specifically expressed in various 
rules, that each party will have the burden of proof to establish its claim 
or defense. 4f But there is no specific rule establishing the standard of proof, 
for example, whether the standard to be met is (a) “preponderance of the 
evidence” or “balance of the probability,” two standards which both mean 
“more likely than not;” (b) “beyond a reasonable doubt,” which means 
proved to a virtual certainty; or (c) a civil law standard known as l’intime 
conviction du juge, which means that the judge has to be convinced at an 
inner, deep-seated, personal level. 49 This civil law standard is higher than 
preponderance of the evidence, and appears closer to, though not the equi¬ 
valent of, the common law standard of beyond a reasonable doubt. In some 


45 See, e.g., ICDR Rules, art. 20(6) (“The tribunal shall determine the admissibility, rel¬ 
evance, materiality and weight of the evidence offered by any party.”) 

46 Available at www.ibanet.org under “Publications/Guides and Free Materials.” 

47 Interview with Pierre Karrer, March 2007. Notes of interview on file with author. 

48 See, e.g., ICDR Rules, art. 19(1); UNCITRAL Rules, art. 24(1). 

49 See Michele Taruffo, Rethinking the Standards of Proof, 51 Am. J. Comp. L. 659, 667 
(2003). 
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civil law countries, this standard - Vintime conviction du juge - appears to 
apply in both criminal and civil cases. 50 

At common law, the standard of beyond a reasonable doubt is normally 
only applied in criminal law cases, hi international commercial arbitration, it 
would probably only be applied in cases involving bribery, fraud, or corrup¬ 
tion. 51 In most international commercial arbitration cases, the common law 
approach of balance of the probabilities or preponderance of the evidence 
appears to be generally accepted, 51 although arbitrators may not necessa¬ 
rily state what standard they are using to make their decision. In any event, 
the arbitral tribunal is generally considered to have full discretion to deter¬ 
mine what standard to apply when establishing the facts of the case, as 
part of its inherent power to determine the probative value of all of the 
evidence. 53 

Some arbitrators express concern that lawyers in arbitrations are not suffi¬ 
ciently skilled in meeting their burden of proof. Mauro Rubino-Sammartano, 
an arbitrator and counsel in Italy, believes that law schools, particularly in 
civil law jurisdictions, should place more focus on teaching students how to 
prove facts. 


Parties do not devote enough time to what they have to prove and how 
to prove it. In continental Europe, legal arguments have top priority. 
Students are not taught to give enough attention to evidence. They like 
beautiful legal doctrine, but don’t understand that they have to prove 
facts. Common law students tend to have more practical preparation. 54 

Mauro Rubino-Sammartano 
Italy 


50 See, Kevin M. Clermont & Emily Sherwin, A Comparative View of Standards of Proof, 
50 Am. J. Comp. L. 243, 245-46 (2002). Cf. Michele Taruffo, Rethinking the Standards 
of Proof, 51 Am. J. Comp. L. 659 (2003). 

51 The Iran-U.S. Claims Tribunal has applied the “beyond a reasonable doubt” standard 
to a case involving a bribery claim, stating: “The burden is on NIOC [National Iranian 
Oil Company] to establish its defence of alleged bribery in connection with the Lease 
Agreement. If reasonable doubts remain, such an allegation cannot be deemed to be 
established.” Oil Field of Texas, Inc. v. Gov’t, of the Islamic Republic of Iran (1986), 
12 Iran-U.S. Cl. Trib. Rep. 315, Award in Case No. 43 (258-43-1). 

51 See Redfern & Hunter et al., Law and Practice of International Commercial Arbi¬ 
tration, 297, § 6-67 (2004) (“The degree of proof. .. before an international tribunal 
is not capable of precise definition, but it may be safely assumed that it is close to the 
“balance of probability.”). 

53 See Robert Pietrowski, Evidence in International Arbitration, 22 Arb. Int. 373, 379 
(2006). 

54 Interview with Mauro Rubino-Sammartano, April 2007. Notes of interview on file 
with author. 
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3. Documentary Evidence 

The common law and civil law approaches to production of documentary 
evidence are quite different. In common law litigation, parties expect to (i) 
serve interrogatories to find out about documents in the possession of the 
other party, then (2) serve requests to produce those documents, as well as 
(3) take depositions of witnesses to learn how they will testify, and to have 
them identify, produce, and authenticate documents. The goal is to obtain 
all relevant documents, including documents adverse to the opposing party’s 
position. In civil law litigation, on the other hand, the documents that must be 
produced are those on which each party intends to rely. For other documents 
to be obtained, generally the requesting party must specifically identify the 
documents, or category of documents, and have reason to know they are in 
the other party’s possession. 

In international arbitration, production of documentary evidence tends to 
follow the civil law model. The goal is to keep down the costs of massive dis¬ 
covery before the hearing, to prevent long delays in the prehearing stage, and 
to encourage a speedy and efficient resolution of the dispute. As in civil law 
cases, in many arbitrations, primary importance is placed on documentary 
evidence. 55 Oral testimony is generally considered less important, although 
this may well be different depending upon the facts of the particular case 
and the background of the arbitrators. 

a. Hearsay Evidence 

Tribunals will generally admit all documents, even those that may contain 
what common law lawyers consider to be hearsay evidence. With respect to 
documents, hearsay evidence is a statement by one person contained in a 
document, reporting that a second person has made a particular statement, 
and the statement of the second person is being offered to establish the 
truth of the matter in question. Hearsay evidence is considered not reliable 
because the second person is not available to be cross-examined about his 
statement or its context. Arbitrators will generally admit such evidence, but 
will assert that it will be given appropriate weight, which may mean it will 
be disregarded. 

b. Authentication 

Documents are generally assumed to be authentic unless objected to. If a 
document’s authenticity is challenged, the party submitting the document 
will probably be asked to establish its authenticity, usually by producing the 
original. If the party is unable to do so, the document may be rejected. On 
the other hand, if some justification is given for the missing original, the 
document could be admitted (unless patently fraudulent), with a caveat by 


55 See Pietrowski, supra note 53, at 374, 391. 
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the tribunal that it will give the document appropriate weight, presumably 
less than if its authenticity were not at issue. 

c. Document Requests 

Parties are charged with providing to the tribunal and the other party all 
documents they intend to rely on to support their claims or defenses. In 
addition, arbitrators generally have broad discretion to order a party to 
produce relevant documents that are identified by the opposing party. 56 In 
practice, however, requests for documents must be specific. Most arbitrators 
are not receptive to document requests that they believe amount to “fishing 
expeditions.” 

Under the IBA Rules of Evidence, in order to obtain documents from 
an opposing party, the requesting party has a relatively heavy burden of 
establishing the existence of the documents as well as their importance to 
the outcome of the case. 


REQUEST TO PRODUCE 

A Request to Produce shall contain: 

a. 

(i) a description of a requested document sufficient to identify it, or 

(ii) a description in sufficient detail (including subject matter) of a nar¬ 
row and specific requested category of documents that are reason¬ 
ably believed to exist; 

b. a description of how the documents requested are relevant and 
material to the outcome of the case; and 

c. a statement that the documents requested are not in the possession, 
custody or control of the requesting Party, and of the reason why 
that Party assumes the documents requested to be in the possession, 
custody or control of the other Party. 57 

IBA RULES OF EVIDENCE 
Article 3(3) 


Although arbitrators can order parties to produce documents, what hap¬ 
pens if some of the desired documents are in the hands of nonparties? The 
power of the arbitrator is a product of the parties’ consent, and nonparties 
have not consented to be subject to that power. Nonetheless, U.S. law gives 


56 See, e.g., ICDR Rules, arts. 19 (2-3); LCIA Rules, art. 22.1(e); UNCITRAL Rules, arts. 
24(2-3). 

57 IBA Rules of Evidence, art. 3(3). 
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the arbitrators subpoena power, enabling them to subpoena nonparties to 
appear as witnesses and to produce documents. 58 Most laws, however, do 
not give this power to arbitrators, so if a party believes the appearance of 
a nonparty is critical to its case, it will probably need to seek assistance of 
the court, which it can do only if the local laws and pertinent rules permit 
such assistance. Under the UNCITRAL Model Law, the tribunal, or a party 
with the approval of the tribunal, may request assistance from the court in 
taking evidence. 59 In England, if a party can persuade the tribunal or the 
other party to agree, it can use court procedures “to secure the attendance 
before the tribunal of a witness in order to give oral testimony or to produce 
documents or other material evidence.” 60 

Thus, depending upon the jurisdiction, court assistance may or may not 
be available to obtain evidence from third parties. But what about a recal¬ 
citrant party? What happens when a party has been ordered by the tribunal 
to produce documents and has simply refused? As with third parties, court 
assistance may be available in some jurisdictions to enforce an arbitrator’s 
order. However, commentators opine that “obtaining documents from courts 
is rarely an effective remedy in international arbitration.” 61 Instead, arbitra¬ 
tors may draw an adverse inference from the failure of the party to comply. 62 
The possibility that arbitrators will draw such an inference can be an effec¬ 
tive means of compelling production, at least when the other party actually 
possesses the documents requested. Because arbitrators have so much power 
(i.e., their decision is unlikely to be overturned), most practitioners and par¬ 
ties do not wish to offend the arbitrators by refusing to comply with their 
order. 


d. Arbitrator Discretion 

As a general rule, arbitrators are going to admit any evidence they believe 
will help establish the facts of the case. They have the power, however, to 
refuse to admit evidence that is irrelevant, duplicative, defamatory, unduly 
burdensome, or otherwise inappropriate. The challenge for arbitrators in 
managing the arbitration is to find a balance so that they are neither accepting 
massive amounts of marginally relevant documents, nor restricting document 


58 See, e.g., the U.S. Federal Arbitration Act, § 7, which provides arbitrators with power 
to subpoena “any person” and require him to bring with him “any book, record, 
document or paper which may be deemed material as evidence in the case.” 

59 See UNCITRAL Model Law, art. 27. 

60 English Arbitration Act of 1996, § 43. 

61 Jerome K. Sharpe, Drawing Adverse Inferences from the Non-Production of Evidence, 
22 Arb. Int. 549 (2006), citing M. Hunter, Modern Trends in the Presentation of 
Evidence in International Commercial Arbitration, 3 Am. Rev. Int’l Arb. 204 (1992). 

61 See Redfern & Hunter, et al, supra note 52, at 295, § 6-62. 
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production to such an extent that a party can assert subsequently that it was 
not allowed to present its case. 63 

4. Fact Witnesses 

a. Testimony Prior to the Hearing 

The treatment of witnesses also differs markedly between common law and 
civil law. In litigation, common law lawyers tend to take lengthy depositions 
in order to learn what information witnesses for the opposing side possess 
that may form the basis of their testimony. Another purpose of depositions is 
to lock in the testimony of the witness, so she cannot change it later. Because 
depositions are taken under oath, if the witness changes her story, this will 
be brought out by counsel on cross-examination at the trial, using the prior 
deposition testimony. The purpose of doing so is to undermine the credibility 
of the witness. 

For civil law lawyers, on the other hand, fact witnesses are generally not 
considered very important. 64 Witnesses generally cannot be questioned in 
advance by opposing counsel, and at the hearing, will only be questioned by 
the judge, not the counsel. 

In an international arbitration, the treatment of witness testimony prior 
to the hearing tends to follow a hybrid law model. Depositions are almost 
never allowed, unless both parties agree to them. Even then, they are likely 
to be few in number and limited in time. The parties are usually asked at 
a fairly early point in the proceedings to provide the names of witnesses 
and the subject matter about which they will testify. They are then asked 
at some point to submit statements by each witness that include all the 
relevant evidence the particular witness is going to provide. It is important 
that the witness statement be complete because sometimes the witness will 
not actually be allowed to testify, for example, if the arbitrators decide not 
to hold a hearing, but rather to resolve the matter based on the documents 
alone. Or, the witness statement may be used in lieu of direct testimony, and 
the witness may only be subject to cross-examination. 

b. Witness Statements 

In many jurisdictions, it is generally recognized that the witness statements 
are prepared by counsel. 65 Nevertheless, the statement should be written so 

63 Not having been allowed to present one’s case is one of the grounds for resisting 
enforcement under the New York Convention, art. V(i)(b). 

64 See James Beardsley, Proof of Fact in French Civil Procedure, 34 Am. J. Comp. L. 
459 (1986) (In France, there is “a distrust of oral evidence,” and “a settled habit of 
fact avoidance.” Id., at 459, 469. Moreover, “parties to civil proceedings [in France] 
don’t take an oath before testifying, although non-party witnesses do.” Apparently, 
“the expectation is that parties won’t tell the truth anyway . . . .”). Id., at 464. 

65 See David P. Roney, Effective Witness Preparation for International Commercial Arbi¬ 
tration, 20 J. Int’l Arb. 429, 430, n. 6 (2003). 
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that it resembles the witness’ own words and manner of speaking. It should 
deal with facts known to the witness, and should not contain legal conclu¬ 
sions. The witness should probably not, for example, use legal terms of art 
in the statement such as “irreparable harm.” Nonetheless, the lawyer gen¬ 
erally works closely with the witness in the preparation of the statement, 
because the witness will probably be subject to cross-examination by the 
other party on the contents of the statement. Thus, the witness should feel 
confident about whatever facts are contained in the statement. Moreover, 
the statement should be complete, because the witness may not be permitted 
to add to the statement at the oral hearings. The point of providing pre- 
hearing disclosure is so that there will be no surprises at the hearing. On 
the other hand, under the IBA Rules of Evidence, witnesses may, within a 
time period determined by the tribunal, submit revised witness statements, 
generally limited, however, to responding to matters that were stated in a 
witness statement filed by the opposing party. 6 ” 

c. Who Can Testify 

Generally, any person may testify at the hearing, including a party. This 
is despite rules in certain civil law jurisdictions, such as Germany, which 
provide that a party cannot testify as a witness for its own cause, although it 
can be “called by the opponent to give a party’s statement. ” 67 In international 
arbitrations, however, the restriction usually does not apply, and parties 
regularly testify. 68 

d. Meeting with Witnesses 

In some countries, Rules of Professional Conduct or case law prohibit prior 
meetings with witnesses. However, it is generally expected in international 
arbitrations that witnesses will be interviewed. 69 The IBA Rules of Evidence 
specifically provide that “ [i]t shall not be improper for a Party, its officers, 
employees, legal advisors or other representatives to interview its witnesses 
or potential witnesses.” 70 

Lawyers from different jurisdictions may have a different understanding 
of what “interview” means. To a lawyer from a common law system, it 
means to “prepare” the witness. This involves helping the witness to be able 
to present his or her testimony clearly and consistently. It does not mean 
coaching a witness to give evidence in a manner that is false or misleading. 
Preparation of a major witness can involve a great deal of time and effort 
by the lawyer, including making sure the witness understands the issues, and 
understands how his or her testimony fits into the overall legal strategy. The 

66 IBA Rules of Evidence, art. 4 (6). 

67 Arbitration World, Germany, 102, § 12.1 

68 See id. 

69 See Roney, supra note 65, at 429-430. 

70 IBA Rules of Evidence, Art. 4(3). 
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preparation may also include having mock direct and cross-examinations, 
to help the witness feel more confident when testifying. 71 This is important 
because a confident witness tends to have more credibility than a nervous 
one. 

Civil law lawyers must be careful to ensure that whatever contact they 
have with the witness does not cause them to violate local Rules of Profes¬ 
sional Conduct. As a general rule, they cannot write the witness statement for 
the witness, and they are not supposed to influence the witness’ testimony. 
There have been instances of complaints being filed by opposing counsel re¬ 
garding the level of interaction between civil law lawyers and their witnesses. 

e. Examining Witnesses 

The method of examining the witnesses at the hearing may reflect the legal 
background of the arbitrators. In civil law, the system for examining wit¬ 
nesses is called “inquisitorial,” which means that most of the questioning is 
done by the judge or arbitrator. In common law, on the other hand, where 
the lawyers do most of the questioning by direct examination and cross- 
examination, followed by redirect examination, the system is referred to as 
“adversarial.” In international arbitration, the common law system of exam¬ 
ination and cross-examination is frequently used, although arbitrators may 
intervene from time to time to question a witness, and, as will be discussed 
below, direct examination is frequently eliminated. 

While cross-examination is usually permitted in international arbitration, 
the tone of the examination should be professional and polite. Arbitrators, 
particularly those from a civil law background, can become quite annoyed 
if they think that counsel is badgering a witness. A cross-examination that 
appears abusive will probably be cut short, and the arbitrators may suspend 
the hearing long enough to talk privately with counsel (both counsel being 
present) about the proper approach to cross-examination. Nicolas Simon, 
an arbitrator and counsel in Vienna, notes that arbitrators are concerned 
about the purpose of the cross-examination. 


Arbitrators do not like cross-examination where witnesses are ba¬ 
dgered. In the continental tradition, arbitrators see cross-examination 
as a method for eliciting information, not for destruction of a witness. 71 

Nicholas Simon 
Vienna 


A tribunal will frequently dispense with direct examination because the 
witness statements basically set forth the same facts that would be elicited 


71 See Roney, supra note 65, at 433-35. 

71 Interview with Nicholas Simon, April 2007. Notes of interview on file with author. 
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on direct examination. Thus, the witness’ testimony may begin with cross- 
examination. Although this is a time-saver, which may be important in a long 
arbitration, there are some disadvantages. First of all, any witness, no matter 
how well prepared, is likely to be nervous about having to testify. If the wit¬ 
ness is taken through his direct testimony by his own lawyer, he starts to feel 
more confident and comfortable in his role, and will tend to be perceived by 
the arbitrators as credible. Because of this, some arbitrators may allow a ten¬ 
or fifteen-minute “warm-up,” where the witness gives a very brief summary 
of his testimony. If there is no “warm-up,” however, and as soon as the wit¬ 
ness takes the stand he is attacked by a rather aggressive cross-examiner, the 
arbitrators are more likely to perceive him as nervous, confused, and lacking 
credibility. Even if the cross-examination is restrained, and the witness holds 
up well, the arbitrators will still be more likely to remember what was said in 
front of them, rather than what was written in the witness statement, which 
they may have read rather perfunctorily. Moreover, on cross-examination, 
counsel may deliberately avoid asking questions about certain issues in the 
witness statement. The effect could be that these issues in the witness state¬ 
ment, because they were not subjected to cross-examination, may not be 
raised at all in oral testimony, and may be forgotten by the arbitrators. 

Arbitrators deal with this problem differently. Some, for example, do 
not allow scope objections. Scope objections are objections made by the 
opposing counsel if, for example, an attorney during redirect examination 
asks questions that go beyond the scope of the cross-examination. If scope 
objections are not allowed, the attorney who wanted to bring out points 
from the witness statement that were not raised during cross-examination, 
could do so, even though the questions went beyond the scope of the cross- 
examination. 

Other arbitrators permit scope objections. Their view is that the attorney 
who believes points in the witness statement have not been sufficiently made 
to the tribunal can refer to these points in closing arguments, and possibly 
again in any posthearing submissions. 

In some instances, an arbitrator may want to hear direct testimony, instead 
of relying on the witness statement. 


I would not discourage direct examination. The witness statement is 
drafted by counsel. I prefer to hear directly from the witness. 73 

Mauro Rubino-Sammartano 
Italy 


73 Interview with Mauro Rubino-Sammartano, April 2007. Notes of interview on file 
with author. 
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Some arbitrators believe that although there has been a commendable 
effort to make arbitrations shorter and more efficient, it has come at a cost 
to oral presentations and to interaction between counsel and the tribunal. 
Increasingly, arbitrators do not permit opening arguments, closing argu¬ 
ments, or direct testimony. This means that what mostly takes place at the 
hearings is cross-examination of the witnesses. Currently, this tends to disad¬ 
vantage civil law lawyers, who do not receive training in cross-examination 
as part of their law school education. But it also means - for all counsel - 
that they have less opportunity to engage the arbitrators, to understand their 
questions and concerns, and to help the tribunal understand their client’s 
position. Eric Schwartz, an arbitrator and counsel in Paris, notes the impor¬ 
tance of closing oral arguments. 


When arbitrators dispense with closing arguments in favor of written 
submissions, it is not clear that this saves time or money. The cost 
of preparing post-hearing briefs may far exceed the cost of preparing 
a closing argument. Moreover, after arbitrators read the post-hearing 
submissions, they may well have questions, but they do not want to 
re-open the hearings to hear from counsel. On the other hand, when 
closing arguments are permitted in lieu of briefs, arbitrators can raise 
questions about the points that are troubling them and counsel has the 
opportunity to explain and clarify. 74 

Eric Schwartz 

Paris 


f. Arbitrator Intervention 

In general, most arbitrators prefer flexibility in the hearing as opposed to 
strict enforcement of rules. They feel comfortable asking the witnesses ques¬ 
tions themselves, and also, for the most part, will allow counsel a certain 
amount of leeway. Most arbitrators, however, do not believe they have an 
obligation to step in and come to the aid of a party who is represented by 
inexperienced or incompetent counsel. If a party is represented by inexpe¬ 
rienced in-house counsel, however, arbitrators have been known to ask in- 
house counsel gently if they have considered involving a lawyer experienced 
in arbitration. 

On the other hand, arbitrators generally feel differently about intervening 
when there appears to be a gap in the evidence. If arbitrators have questions 
that have not been answered by the evidence presented, most would not 


74 Interview with Eric Schwartz, April 2007. Notes of interview on file with author. 
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hesitate to inquire of the parties about their concerns. Louise Barrington, an 
arbitrator and counsel in Hong Kong, supports some kinds of intervention. 


Arbitrators need to be discreet and even-handed when they intervene. 
But they should be willing to tell parties if there are certain matters that 
they think are important for them to know. For example, the tribunal 
might say to the parties, “We need to know about X. What can you 
tell us about X?” 75 

Louise Barrington 
Hong Kong 


g. Availability of Witnesses 

According to the IBA Rules of Evidence, a witness who has provided a state¬ 
ment must be available to testify at the hearing, unless the parties have agreed 
otherwise. 76 If the witness does not show up for the hearings, and there is no 
valid reason, then the tribunal will disregard the witness statement, unless 
there are exceptional circumstances. 77 

h. Compelling Witness Testimony 

The IBA Rules of Evidence also state that if a party wants to call a witness 
who will not appear voluntarily, the party may ask the tribunal to take what¬ 
ever steps are legally available. 78 Taking any such steps, however, remains 
entirely within the discretion of the tribunal, and will depend upon how rel¬ 
evant or material the tribunal thinks the particular testimony would beT 9 In 
some jurisdictions, arbitrators may have subpoena power. As noted above, 
the U.S. Federal Arbitration Act provides arbitrators with power to sub¬ 
poena “any person” and require her to bring with her “any book, record, 
document or paper.” 80 In other cases, where the reluctant witness appears 
to be under the control of one of the parties, the IBA Rules of Evidence state 
that the tribunal may order any party to provide, or make best efforts to 
provide, the appearance of any person for testimony at the hearing. 81 

5. Expert Witnesses 

When international arbitrations involve highly technical issues, such as what 
caused cracks in the concrete of a new bridge, and whether the cracks make 

75 Interview with Louise Barrington, April 2007. Notes of interview on file with author. 

76 IBA Rules of Evidence, art. 4(7). 

77 See id. art. 4(8). 

78 See id. art. 4(10). 

79 See id. 

80 9 U.S.C. § 7. 

81 See IBA Rules of Evidence, art. 4(11). 
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the bridge unsafe, or who bore the responsibility for an explosion at a recently 
completed oil refinery, the testimony of an expert may be required. Unlike 
fact witnesses, experts provide opinions based on their expertise, which are 
applied to the facts at hand. When an expert is needed, the parties generally 
decide whether each side will call an expert, or whether they prefer that 
the tribunal choose an expert. The tribunal generally has the discretion to 
choose an expert even if the parties have not asked it to do so. 

Selecting an expert witness is probably the most important decision made 
by counsel in the arbitration after the selection of the arbitrators. Counsel 
need to exercise great care and diligence in finding the best international 
expert in the particular field. If counsel is able, for example, to retain the 
leading expert in the field, and the expert agrees with counsel’s view of the 
issues, the case will be very likely to settle. Counsel may want to interview 
the expert witness before engaging him. Sarah Francois-Poncet explains why 
it is helpful to meet the expert. 


I always try to meet potential expert witnesses. I want to know 
how they will hold up before a Tribunal. How will Texas play in 
Stockholm? 81 

Sarah Francois-Poncet 
Paris 


If the tribunal is appointing an expert, it is likely to first consult with the 
parties, and invite them to agree on the choice of expert. One of the concerns 
when a tribunal has appointed an expert is whether it is simply delegating 
its decision-making authority to the expert. The tribunal does not have the 
authority to delegate its powers to decide. 83 It should therefore make clear 
in its award that it has not just adopted an expert report as its final decision, 
but has scrutinized all the evidence, including the parties’ various comments 
and objections to the expert’s report. 

The expert is normally empowered to obtain from the parties information 
he or she needs to render an opinion. This could take the form of documents, 
goods, samples, or even access to property for a site inspection. The expert 
normally prepares a report, which is provided to each of the parties. The 
report contains opinions and conclusions, and usually describes how the 
expert reached those conclusions - the method, information, and evidence 
that were relied upon. 

8z Interview with Sarah Francois-Poncet, April 2007. Notes of interview on file with 
author. 

83 See Redfern & Hunter et ah, supra note 52, at 309, § 6-92. 
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Under the IBA Rules of Evidence, if an on-site inspection is needed, the 
tribunal may, on it own motion, or at the request of a party, require inspec¬ 
tion of “any site, property, machinery, or any other goods or process, or 
documents, as it deems appropriate.” 84 The parties or their representatives 
have the right to be present at the inspection. 85 

Parties generally have the right not only to examine an expert’s report and 
submit a response in writing prepared by the party or by a party-appointed 
expert, but also to examine any of the documents, goods, or other informa¬ 
tion on which the expert based the report. Generally, if one of the parties so 
requests, or the tribunal thinks it necessary, the expert will be available at 
the hearing to testify and respond to questions. When the matter is complex, 
the parties may each want their own expert to be able to analyze, understand 
and agree or disagree with a tribunal-appointed expert. In complex matters, 
each party’s expert may prepare a report, and will be present at the hearing 
either to aid the questioning, or to testify. 

It is helpful in the management of the arbitration if the parties, before the 
hearing where the tribunal-appointed expert will testify, have their experts 
meet and set forth in writing all the areas where they agree and where they 
disagree. This will narrow the issues for the hearing. The IBA Rules of Evi¬ 
dence state that the tribunal, in its discretion, may order party-appointed 
experts to meet, confer, and record in writing any issues on which they reach 
agreement. 86 

Another possible scenario would be that the tribunal does not appoint an 
expert, and the parties simply have dueling experts who exchange reports 
and who testify at the hearing. Again, it is helpful if the experts can dis¬ 
cuss and narrow their areas of disagreement prior to the hearing. Some 
arbitral tribunals have at times asked the experts, after examination and 
cross-examination, to respond essentially at the same time, issue by issue, to 
questions raised by the tribunal. 87 The technique, sometimes referred to as 
“confrontation” or “conferencing,” can be very effective, according to arbi¬ 
trators. Counsel, on the other hand, may oppose this means of examining 
expert witnesses, perhaps because they feel they have less control of their 
expert. Jose Rosell, an arbitrator and counsel in Paris, values the confronta¬ 
tion technique. 


84 IBA Rules of Evidence, art. 7. 

85 See id. 

86 See id. art. 5(3). 

87 See, e.g., Redfern & Hunter et al., supra note 52, at 313, § 6-96, describing a situation 
where “the Tribunal drew up an agenda of disputed ‘expert’ matters and sat across the 
table from the two experts discussing the agenda items one by one in a quite informal 


manner. 
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Having confrontation with expert witnesses can be very effective, 
particularly with experts on damages or legal experts. The tribunal 
asks each expert his or her view on the same issue, and asks each one 
to respond to the other’s answers. It is particularly helpful when you 
can get them in a dialogue with each other. They tend to cross-examine 
themselves. 88 

Jose Rosell 
Paris 


At the end of a hearing, the tribunal will generally declare the hearing 
closed. This means that the record is closed with respect to presenting oral 
or written evidence, although the parties can still submit post-hearing mem¬ 
oranda if requested to do so by the tribunal. 


F. POST-HEARING PROCEEDINGS 

Normally the only post-hearing proceedings involve the submission of briefs 
that may summarize the evidence and arguments. Sometimes the arbitrators 
may ask for briefs only on one or two points of law. If one party has turned 
up new evidence at the end of the trial, sometimes the other party will have 
the opportunity to respond to that evidence in a post-hearing brief, rather 
than having to return for another hearing. 

If new evidence is somehow discovered by one of the parties after the close 
of the hearing, but before the award is made, the party can seek to reopen 
the hearing. The tribunal generally has discretion to reopen the hearings, 
but is probably more likely, if persuaded that the new evidence is relevant 
and material, to ask the parties to deal with the issues raised by written 
submissions. Finally, the award may on occasion be sent back to the tribunal 
by a court for clarification or interpretation. 89 


88 Interview with Jose Rosell, April, Z007. Notes of interview on file with author. 

89 See Chapter 8, infra, text accompanying notes 55-64. 



CHAPTER EIGHT 


The Award 


Parties generally expect an arbitration to result in an award that will be final 
and binding. The widely accepted meaning of “award” is that it is the final 
decision by the arbitrators, dispositive of the issues in the case. Tribunals 
may, however, issue “partial awards” or “interim awards,” which also may 
be final and binding on the parties. In addition, arbitrators may issue certain 
directions and orders during the course of the proceedings, which may be 
reviewable by the tribunal, and which do not constitute awards. 


A. DIFFERENCE IN “ORDERS” AND “AWARDS” 

Various laws, rules, and tribunals may use the terms “orders” and “awards” 
differently, but there are some generally accepted distinctions. The main dif¬ 
ference between orders and awards is that orders are not usually reviewable 
by a court prior to the rendering of the final award, although they may be 
subject to review by the tribunal. 1 * Orders that are considered sufficiently 
final to permit judicial review, however, can in some instances be challenged 
in courts. 1 In particular, orders for prehearing security have been found to 
be reviewable by some courts because of sufficient finality. 3 


1 There are, however, many gray areas. When a tribunal makes a ruling that it has 
jurisdiction under the UNCITRAL Model Law, that ruling is appealable to a court 
within thirty days, whether the ruling is designated as an award or an order. Art. 
16(3). 

1 See, e.g., France, Braspetro Oil Servs. Co. v. Mgmt and Implementation Auth. of the 
Greater Man-Made River Project (“Brasoil”), XXIVa YBCA 296 (1999) (Although 
the tribunal’s ruling was characterized as an order, the court determined it was in fact 
an award, which it then set aside.). 

3 See Banco de Seguros del Estado v. Mut. Marine Office, Inc., 344 F.3d 255 (2d Cir. 
2003) (Interim order requiring posting of pre-hearing security properly confirmed by 
court); Pac. Reinsurance Mgmt. Corp. v. Ohio Reinsurance Corp., 935 F.ad 1022 
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Even when a party cannot appeal an order to a court, if it believes the order 
is improper, it should express forthwith its objection to the tribunal. It must 
do this to preserve the right to challenge the final award if it believes that the 
order caused an unfair, inappropriate, or biased procedure that prevented it 
from fairly presenting its case. 4 If a party does not object to an order when 
issued, it may later be held to have waived any right to challenge the final 
award based on that ground. 5 

Orders usually pertain to procedural issues that must be resolved so 
that the arbitral process can move forward. Orders may, for example, deal 
with discovery issues, evidence issues, or places and times of hearings. They 
essentially deal with the conduct of the proceedings. Awards, on the other 
hand, generally resolve substantive rights of the parties. Awards are nor¬ 
mally enforceable under the New York Convention, and can be challenged 
on limited legal grounds in the courts at the seat of the arbitration. Several 
different kinds of awards will be discussed below. 


B. TYPES OF AWARDS 
1. Final Award 

The term “final award” is generally used to refer to the award by the tri¬ 
bunal that resolves all of the remaining disputes between the parties. There 
are significant consequences that flow from a final award. First, a final award 
is challengeable by the losing party, who may attempt to have it annulled or 
vacated under the laws of the seat of the arbitration. In addition, assuming 
the award is made in a New York Convention State, it may be enforced 
under that Convention. And finally, issuance of the award terminates the 
duties of the tribunal, which becomes functus officio - without further 

(9th Cir. 1991) (Order granting temporary equitable relief is enforceable by court at 
time it is granted, not after a final award on the merits.). 

4 See, e.g., English Arbitration Act, § 73. Most arbitral rules require that a party raise 
an objection at the time of an order or ruling, or be deemed to have waived any right 
to object. See, e.g., ICC Rules, art. 33; UNCITRAL Rules, art. 30; ICDR Rules, art. 
25; LCIA Rules, art. 32.1; ICSID Rules, art. 27; WIPO Rules, art. 58. 

5 See, e.g., Cour d’appel de Paris, SA Caisse Federale de Credit Mutuel du Nord de la 
France v. Banque Delubac et Compagnie, 2001 Revue d’Arbitrage 918 (party who did 
not raise allegation of arbitrator lack of impartiality during the arbitral proceedings 
implicitly waived right to raise it later); The Republic of Kazakhstan v. Istil Group Inc. 
[2006] 2 Floyd’s Rep. 370 (By not objecting to a perceived irregularity at the proper 
time, party lost right to object at a later time). See also UNCITRAL Model Law, art. 
4 (party who does not timely object waives right to do so) and English Arbitration 
Act of 1996, § 73 (party who participates in an arbitration and does not make timely 
objections may not raise the objections later before a tribunal or a court, unless he can 
show he did not know of the basis for the objection at the time.). 
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jurisdiction - subject in some instances to review, and to any necessary cor¬ 
rections or interpretation . 6 


2. Partial and Interim Awards 

The term “interim award” is sometimes used synonymously with partial 
award. However, some commentators distinguish between the two by saying 
that partial awards refer to substantive claims, while interim awards refer to 
issues such as jurisdiction or applicable law . 7 8 Such awards do not resolve all 
of the issues in dispute between the parties. Depending upon the jurisdiction, 
however, in some cases parties may either challenge or seek to confirm the 
partial or interim award in court, without waiting for the final award, which 
resolves the entire dispute. 

Various arbitral rules tend to refer to partial and interim awards with¬ 
out defining them, thereby perhaps contributing to the confusion about any 
distinction between them, as well as to their sometimes interchangeable use. 
The UNCITRAL Arbitration Rules, for example, provide that “[i]n addi¬ 
tion to making a final award, the arbitral tribunal shall be entitled to make 
interim, interlocutory, or partial awards .” 9 

The UNCITRAL Rules also provide that the tribunal may take “interim 
measures,” for example, “measures for the conservation of... goods..., 
such as ordering their deposit with a third person or the sale of perish¬ 
able goods .” 10 This suggests that the tribunal’s decision would constitute 
an order as to the interim measure. The Rules also note, however, that 
“[s]uch interim measures may be established in the form of an interim 


6 Black’s Law Dictionary explains that “functus officio” means “having fulfilled the 
function, discharged the office, or accomplished the purpose, and therefore of no fur¬ 
ther force or authority.” Black’s Law Dictionary 673 (6th ed. 1990). See also. Green v. 
Ameritech Corp., 200 F.3d 967, 977 (6th Cir. 2000) (“A remand is proper... to clarify 
an ambiguous award or to require the arbitrator to address an issue submitted to him 
but not resolved by the award.”). 

7 See Final Report on Interim and Partial Awards, 2 ICC International Court of Arbi¬ 
tration Bulletin 26 (1990). 

8 A partial award may be confirmed in the United States if it determines with finality a 
discrete issue among those within the tribunal’s mandate. See Metalgesellschaft v. M/V 
Capitan Constante, 790 F.ad 280, 283 (2d Cir. 1986) (partial award for freight charges 
properly confirmed because it was a separate, independent claim); Hart Surgical v. 
Ultracision, Inc., 244 F.3d 231, 234 (1st Cir. 2001) (“[T]he FAA permits a district court 
to confirm or vacate a partial award.”). See also Robert Von Mehren, The Enforcement 
of Arbitral Awards Under Conventions and United States Law, 9 Yale J. World Public 
Order 343, 362-64 (1983). 

9 Art. 32( 1). See also ICDR Rules, art. 27(7). The new Swedish Rules avoid the nomencla¬ 
ture problem by simply providing that “[t]he Arbitral Tribunal may decide a separate 
issue or part of the dispute in a separate award.” SCC Rules, art. 38. 

10 UNCITRAL Rules, art. 26(1). 
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award.” 11 Thus, it appears that the tribunal has some discretion to determine 
whether the decision it renders is an order or an award. 

In some instances, however, courts have determined that what a tribunal 
designated as an order was in fact an award. 12 In Publicis Communication v. 
True North Communications, 13 for example, the U.S. Seventh Circuit Court 
of Appeals affirmed a lower court’s ruling that a tribunal’s order to turn over 
tax records, although designated as an “order,” was a final award, ripe for 
confirmation. The appellate court held that the “award” had been properly 
confirmed by the lower court under the New York Convention. It found that 
the tribunal’s decision was more than “just some procedural matter” because 
“it was the very issue True North wanted arbitrated.” 14 Thus, even though 
there were other issues yet to be decided, and even though the decision was 
denominated an “order,” the substance and impact of the tribunal’s decision 
demonstrated finality and made it a final award. The substantive content 
and effect of the decision were the determining factors. 15 

A decision designated as an “interim award,” dealing with interim relief, 
is generally not considered a final award enforceable under the New York 
Convention. 16 As noted earlier in Chapter 5, the drafters of the New York 
Convention intended the Convention to apply to final awards, and not to 
interim awards. 17 In some jurisdictions, however, an interim award can be 
confirmed under local arbitration laws, if the award dealt with a “separate, 
discrete, independent, severable issue.” 18 Enforcement of such awards is 
viewed as “essential to the integrity of [the arbitral] process.” 19 


11 Id. art 26(2). Similarly, under other rules, such as the Swiss Rules of International 
Arbitration, art. 26(2), and the ICC Rules, art. 23(1), the tribunal has the discretion 
to provide for interim measures in the form of either an order or an award. 

11 See Brasoil, supra note 2; Publicis Communication & Publicis SA v. True North Com¬ 
munications Inc. 206 F.jd 725 (7th Cir. 2000). 

13 206 F.3d 725 (2000). 

14 Id., at 729. 

15 See Brasoil, supra note 2. See also Yasuda Fire 6c Marine Ins. Co. of Europe v. Conti¬ 
nental Cas. Co., 37 F.3d 345 (7th Cir. 1994) (“interim order of security” found to be 
a final award under the U.S. Federal Arbitration Act). 

16 See, e.g., Resort Condominiums Int’l, Inc. v. Ray Bolwell et al. (S. Ct. Queensland), 
XX Yearbook Commercial Arbitration 628, 642 (1995) (“It does not appear that 
the ... Convention contemplates any type of ‘award’ or ‘order’ of an arbitrator, other 
than an award which determines at least all or some of the matters referred to the 
arbitrator for decision.”). 

17 See Chapter 5, supra notes 107-08 and accompanying text. 

18 Island Creek Coal Sales v. City of Gainesville, Florida, 729 F.2d 1046, 1049 (6th Cir. 
1984). (Court upheld an interim arbitration award that required the defendant to 
continue performance of a contract until the arbitration panel issued its final award.) 
See also Yasuda, supra note 15. 

19 Pacific Reinsurance v. Ohio Reinsurance, 935 F.2d 1019, 1023 (9th Cir. 1991). (Court 
upheld tribunal decision establishing an escrow account with the money a plaintiff 
claimed to be due under its contract with the defendant.) 
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3. Consent Award 

The parties may at any time during the proceedings decide to resolve their 
dispute by consent, without the benefit of an arbitral decision. Most rules 
specifically refer to this possibility, and permit the parties, if they so request, 
to enter an award upon agreed terms. iD Parties may have no need to have 
their settlement agreement recorded as a consent award, if, at the time they 
sign the agreement, all monies are paid and any other disputes completely 
resolved. If, however, any obligation remains to be performed after the sign¬ 
ing of the agreement, parties are well advised to convert their settlement 
agreement into an award. If they do not, and one party does not perform its 
obligations under the agreement, it would constitute a breach of contract. 
The other party would then have to go to court and prove the breach before 
it could begin enforcement proceedings. Enforcement would probably be 
more difficult because the judgment obtained for breach of contract would 
not be enforceable under the New York Convention. If the agreement has 
been converted into an award, however, enforcement would be more readily 
available by means of the New York Convention. 

Another reason for converting the agreement into a consent award would 
be if the other party is a sovereign state or state agency. From a political 
perspective, the imprimatur of the arbitral institution and the signatures 
of the arbitrators could make a particular state system more willing to 
pay the amount of the award, than if there was only a settlement agree¬ 
ment. 11 

4. Default Award 

A default award is one made despite the failure of one party to participate in 
the proceedings. If a respondent does not participate, or withdraws, the tri¬ 
bunal cannot automatically make an award in favor of the claimant. Rather, 
it must still carefully review the evidence before it and make a determina¬ 
tion on the merits. In some ways, this puts a heavier burden on the tribunal, 
which must ensure at each point in the process that the missing party has 
been notified, and has had every opportunity to participate, both orally and 
in writing, in the arbitral process. In order to render an enforceable award, 
the tribunal must show that it has made reasonable, continuing and even 
substantial efforts to permit the other party to present its case. It would be 
wise for the tribunal to note these efforts in its final award, and to provide 
thoughtful and clear reasons in the award for how it reached its decisions 
on the merits of the case. 

zo See UNCITRAL Rules, art. 34(1), ICC Rules, art. z 6 . See also , UNCITRAL Model 
Law, art. 30. 

11 See Redfern & Hunter et al., Law and Practice of International Commercial Arbi¬ 
tration, 377, § 8-49 (2004). 
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C. VALIDITY OF THE AWARD 

A tribunal has an obligation to make best efforts to produce an enforceable 
award. 22 This obligation may be expressly stated in institutional rules. 23 
Additionally, an arbitrator who renders an unenforceable award through 
carelessness or negligence will not likely be chosen to arbitrate in the future. 
Arbitrators work hard to develop a reputation of competence, and do not 
want to be perceived as having wasted both parties’ time by issuing an award 
that cannot be enforced. 

1. Formalities 

In order to be valid, an award must conform with the parties’ agreement, 
the chosen rules, and the applicable law. Certain formalities must be met, 
which are generally set forth in the rules. Under the UNCITRAL Rules, for 
example, an award must be: 

• in writing, 

• final and binding, 

• supported by reasons, 

• signed by the arbitrators (if one arbitrator’s signature is missing, reason 
for absence must be stated), 

• dated, and place of arbitration named, 

• made public only if both parties consent, 

• communicated to both parties, 

• filed or registered by the tribunal with appropriate authorities, if required 
by law. 

Arbitrators need to verify the rules under which the arbitration is conducted, 
to make sure that their award conforms in all respects. Although failing to 
meet some of the requirements as to form, such as not stating the date and 
place of arbitration, would not necessarily invalidate the award, there is 
no reason to give a disgruntled party any basis to begin an attack on the 
award. 24 

2. Communication 

The award must be communicated promptly to both parties, so that if 
there are any corrections to be made, they can be done forthwith. In some 

12 See, e.g., Martin Platte, An Arbitrator’s Duty to Render Enforceable Awards, 20 J. Int’l 
Arb. 307 (2003). 

23 See, e.g., LCIA Rules, art. 32.2. 

24 In Publicis, supra note 12, 20 6 F.3d, at 729-30, the court, applying the UNCITRAL 
Rules, did not find an award invalid when it was signed only by the chair of tribunal, 
who stated he signed “for and on behalf”of the other arbitrators. 
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jurisdictions, the parties, rather than the tribunal, must register or file the 
award with the appropriate national authority. 

3. Time-Limits 

There may also be time-limits which have to be met in order for the award 
to be valid. The ICC, for example, imposes a six month time frame from the 
beginning of the arbitration to the rendering of the final award/ 5 The time 
frame may be extended, however, and frequently is. 

Parties should be wary of placing strict time-limits on the tribunal by 
express agreement, without any possibility of extension. The risk of having 
an inflexible time frame is twofold. First, the time period may run out before 
the tribunal has been able to issue an award, leaving the arbitrators with 
no jurisdiction to proceed/ 6 Second, the tribunal might be so rushed into 
meeting the deadline that the losing party could try to vacate the award on 
the grounds that it was not fully able to present its case/ 7 Thus, any time¬ 
limits should be imposed only as guidelines, with the flexibility to extend 
them as needed. 

4. Concurring and Dissenting Views 

When a tribunal is composed of three members, a majority of two can decide 
the case. Usually, an arbitrator’s dissent is expressed simply by his or her 
refusal to sign the award. On rare occasions, however, an arbitrator may 
wish to write a concurring or dissenting opinion. A concurrence generally 
expresses agreement with the result, but argues the result should be based on 
different grounds. A dissent disagrees with the result. Few laws deal expressly 
with dissenting or concurring opinions, but it is generally understood that 
they do not form part of the award/ 1 A concern about dissenting opinions 
is that they should not reveal the deliberations of the tribunal, which are 
confidential, and that they should not provide to the losing party a basis for 
challenging the award. 

5. Scrutiny of the Draft Award 

To ensure conformity of the award to the rules, some arbitral institutions, 
such as the ICC and the CIETAC, scrutinize every award before it is commu¬ 
nicated to the parties/ 9 The ICC rules provide that the ICC Court can make 
changes as to form, and can recommend changes as to substance, but the 

25 See ICC Rules, art. 24. 

26 See Redfern & Hunter, et al., supra note 21, at 384, § 8-67. 

27 See id., at 385, § 8-68. 

28 See Lew, Mistelis & Kroll, Comparative International Commercial Arbitration, at 
641-42, §§ 24-46-24-49 (2003), citing Swiss Federal Tribunal, n May, 1992, D.V.A, 
ASA Bulletin 381, 386 (1992). 

29 See ICC Rules, art. 27; CIETAC Rules, art. 45. 
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final decision as to substance remains with the arbitrators. 30 The CIETAC 
Rules similarly provide that the CIETAC “may remind the arbitral tribunal 
of issues in the award on condition that the arbitral tribunal’s independence 
in rendering the award is not affected.” 31 The purpose of the scrutiny is to 
ensure that the form of the award is appropriate, and to be able to encourage 
arbitrators to revise the substantive core, if necessary. The process also pro¬ 
vides an incentive to arbitrators, who know their work will be scrutinized, 
to draft the award properly in the first instance. 

6. Finality, Clarity, Scope 

It is important that the arbitrators make clear whether an award is a final 
award, and if so, that they ensure that the award deals with all remaining 
issues in dispute between the parties. The award should also be clear as to 
what the arbitrators have decided as to each issue. A lack of clarity could 
lead to requests for interpretation or even to attempts to vacate. Moreover, 
the tribunal should make sure that the award does not exceed the scope of 
powers granted to it by the parties’ agreement. As will be discussed further 
in Chapter io, an award may be refused enforcement if it exceeds the scope 
of the arbitration, as defined by the parties in the arbitration agreement. 31 

In sum, to ensure the validity of the award, arbitrators need to take the 
time to craft the award carefully, to meet the legal requirements as to form 
and content, to make a clear presentation of the substance of the award, and 
to ensure that the award does not exceed the scope of their authority. 


D. REMEDIES AND COSTS 

1. Monetary Damages 

The most common remedy sought in international commercial arbitration is 
the payment of monetary damages. The tribunal, if it finds one party has not 
performed its contractual obligations, may award “make whole” relief, that 
is, relief that will put the nonbreaching party back in the position it would 
have been if the breach had not occurred. 

2. Interest 

A tribunal is also likely to include an award of interest. This is fairly routine 
in an international arbitration, but the arbitrators must pay attention to 
the law of the place of arbitration, which may impose some limits or even 

30 See ICC Rules, art. zy. 

31 CIETAC Rules, art. 45. 

3Z See discussion infra. Chapter 10, Section 0(3). See also, New York Convention, art. 
V(i)(c). 
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prohibitions. The laws of the place of enforcement may also affect whether 
interest can be awarded. 

Jurisdictions vary widely in their approach to interest awards. Some laws 
specifically grant arbitrators the power to award not just simple interest but 
compound interest. 33 Other jurisdictions, however, either limit or prohibit 
the award of compound interest. The rate of interest, and who determines 
the rate of interest, will also vary by jurisdiction: the rate may be within the 
discretion of the arbitrators, or it may be prescribed by statute. 

In jurisdictions where an award of interest is prohibited by law, such as 
in certain Islamic states, international arbitrators have nonetheless found a 
way to award interest by referring to it as “compensatory indemnity in lieu 
of interest.” 34 

3. Other Remedies 

Arbitrators generally have discretion to award a variety of remedies. The 
tribunal can make a declaratory award, simply setting forth what the rights 
of the parties are. It may grant injunctive relief, either as preliminary or 
interim relief, 35 or in the final award. It may, in some instances, award specific 
performance, but the effectiveness of such an award may depend upon the 
willingness of the enforcing court to enforce it. Punitive damages are rarely 
awarded in arbitrations, but may be awarded if permitted by law. They are 
not recoverable in most civil law countries, and may only be recoverable in 
tort law, not contract law, in many common law countries. Even if punitive 
damages were awarded, however, there could be problems of enforcement. 
If awarded by a tribunal in the United States, for example, punitive damages 
might be refused at the place of enforcement, if the enforcing court was in 
a jurisdiction which considered punitive damages to be contrary to public 
policy. 36 

4. Costs 

While the fees and costs of the arbitral tribunal and the arbitral institution 
are usually determined in advance, the arbitrators will have discretion as to 
the allocation of those costs between or among the parties, unless the parties 
predetermined the allocation in their arbitration agreement. “Costs” will 
usually refer to both administrative costs (including fees and expenses of the 
tribunal), and legal fees for the parties. If parties are allocating these costs 

33 See, e.g., English Arbitration Act of 1996, § 49. 

34 See Klaus Peter Berger, International Arbitration Practice and the UNIDROIT Princi¬ 
ples of International Commercial Contracts, 4 6 Am. J. Comp. L. 129, 136 (1998), and 
cases cited therein. 

35 See discussion in Chapter 5, supra, Sections B & C. 

36 See Redfern & Hunter et al., supra note 21, at 651, § 24-74. 
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by agreement, however, they should make clear whether they are referring 
to administrative costs, legal fees, or both. 

If the parties have not agreed otherwise, the arbitrators have the discretion 
to award all of the reasonable costs, including the prevailing party’s legal fees, 
against the losing party. In civil law jurisdictions, it is common for the losing 
party to pay the other side’s attorney’s fees. In many cases, however, the 
winning party may win some but not all of its claims. The arbitrators may, 
in those cases, award costs pro rata, that is, if the prevailing party won 65% 
of its claims, the losing party would pay 65% of the other party’s costs and 
fees. The arbitrators may also decide to award all the administrative costs 
against the losing party, but provide that each party will bear its own legal 
costs. However, in a large case, the winning party might be awarded a six or 
even seven figure amount for its costs and legal fees." Because the amount 
and allocation of costs and fees can vary enormously, parties may find it 
useful to limit the arbitrators’ discretion in this regard by setting forth in the 
arbitration clause how the costs and fees will be allocated. 38 


E. RES JUDICATA EFFECT OF THE AWARD 

A final and binding arbitral award has res judicata effect. 39 This means that 
the same issues cannot be arbitrated or litigated again between the same par¬ 
ties, so long as the award is not vacated. Once an award has been confirmed 
by a court, it normally has the same res judicata effect as a court judgment. 
Moreover, even unconfirmed awards may be treated as res judicata. In the 
United States, not only will courts preclude parties from litigating a claim 
that has already been decided in arbitration, 40 they will also apply a res judi¬ 
cata bar to claims that could have been, but were not, arbitrated in a prior 
proceeding. 41 


37 See Southern Pacific Properties Ltd. v. Egypt, 20 May, 1992 (ICSID), where costs 
and attorneys fees of U.S. $5 million were awarded. (The prevailing party received in 
addition an award of damages in the amount of U.S. $27.7 million.) XIX Yearbook 
Commercial Arbitration 51, 82-83 (1994). 

38 See Y. Gotanda, Awarding Costs and Attorneys Fees in International Commercial 
Arbitration, 21 Mich. J. Int’l L 1, 2 (1999) (“[Ajwards of costs and fees in international 
commercial arbitration are often arbitrary and inconsistent.”). 

39 See Bernard Hanotiau, The Res Judicata Effect of Arbitral Awards, International Court 
of Arbitration Bulletin: Complex Arbitrations - Special Supplement 2003, at 47. 

40 See, e.g., Schattner v. Girard, Inc. 668 F.2d 1366,1369 (D.C. Cir. 1981)(“A party whose 
claims have been decided in arbitration may not then bring the same claims under new 
labels.”). 

41 See, e.g., Norris v. Grosvenor Marketing Ltd., 803 F.2d 1281, 1286 (2d Cir. 1986); 
Brotherhood of Railroad Trainmen v. Atlantic Coast Line R. Co., 383 F.2d 225, 227 
(D.C. Cir. 1967), cert, denied, 389 U.S. 1047 (1968). 
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The point at which an award becomes res judicata may vary by jurisdic¬ 
tion. 42 ' It could occur when the award is made, or when it is communicated 
to the parties, or when it can no longer be challenged. 43 

Res judicata is also referred to as “claim preclusion” because it precludes 
the same claims from being litigated again between the same parties. But 
issues that have been previously determined in an arbitration may also, under 
the doctrine of collateral estoppel, be precluded in a subsequent action that is 
not between the same parties, or does not involve the same cause of action. 
If a tribunal has determined an issue of fact or law necessary to the final 
award, the decision as to that issue may preclude relitigation or rearbitration 
of the issue as part of a different claim. 44 If, however, the arbitral award 
is one where reasons are not given, some courts will not apply collateral 
estoppel, since it may be unclear what particular issues were dispositive of the 
claim. 45 


F. CONFIDENTIALITY OF THE AWARD 

How important is it to parties to keep the arbitral award confidential? 
There have been cases where within hours of the award being announced, it 
appeared on the Internet. When substantial amounts of money are at stake, 
this kind of disclosure could cause the stock prices of the parties involved 
to go up or down, depending on the result. If confidentiality is important 
to the parties concerned, there are various ways to help ensure the desired 
result. 

As noted in Chapter 3, the parties can provide for confidentiality of the 
proceedings and the award in the arbitration agreement. This is particularly 
necessary if the arbitration is ad hoc, or if the parties have chosen arbitration 
rules which do not offer much protection. Attorneys representing parties 
should be familiar with how confidentiality is treated in the chosen rules 
before they draft the arbitration agreement. If parties chose the LCIA Rules, 
for example, they would have broad protection of confidentiality of the 


42 See Hanotiau, supra, note 39, at 48 (“[T]he law of the seat of the arbitration must be 
taken into consideration... since the moment at which the award becomes res judicata 
may vary from one jurisdiction to another 

43 See id. 

44 See, e.g., Allen v. McCurry, 449 U.S. 90, 94 (1980); Bryson v. Gere, 268 F. Supp. 2d 
46 (D.D.C. 2003) (“ [A]ll of plaintiff’s claims against [defendants] center on allegations 
that are identical to issues already decided in arbitration [and are therefore] properly 
precluded.”). 

45 See French v. Jinright & Ryan, 735 F.ad 433 (nth Cir. 1984); Murray v. Dominick 
Corp. of Canada, 631 F. Supp. 534, 537-38 (S.D.N.Y. 1986); and Brownko Int’l, Inc. 
v. Ogden Steel Co., 585 F. Supp. 1432, 1435 (S.D.N.Y. 1983). 
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proceedings and the award. 46 Their awards could not be published except 
with the consent of both parties. 47 

Parties would have less confidentiality protection if they chose the ICC 
Rules or the ICDR Rules. Although the ICC Rules provide that the tribunal 
can “take measures for protecting trade secrets and confidential informa¬ 
tion,” 4 " the Rules themselves do not appear to impose upon the parties any 
obligation to keep confidential the award or any evidence leading to the 
award. The ICDR Rules, on the other hand, provide that the award may 
not be published without the consent of both parties, but do not impose on 
the parties a confidentiality obligation as to information obtained during the 
arbitration. Rather, this obligation is only imposed on the administrators 
and the arbitrators. 49 If either of these sets of rules is chosen for the arbitra¬ 
tion, it would be prudent to draft additional confidentiality protections in 
the arbitration agreement. 

In the arbitral community, there are tensions between keeping awards 
private and confidential, and making them generally available, to serve as 
guides, if not precedents. If parties have information about how similar cases 
have been decided, it may make their settlement discussions more fruit¬ 
ful. Thus, the ICDR will permit the publication of awards if identifying 
information has been removed, unless the parties have agreed otherwise. 50 
The ICC has also made available abstracts of awards, without revealing 
names of the parties. 51 The WIPO Arbitration Rules will permit publica¬ 
tion of the result of an arbitration in aggregate statistical data, so long as 
the parties or the particular circumstances of the arbitration are not identi¬ 
fiable. 51 

In addition to the choice of rules, the choice of place of arbitration will 
affect the extent of the confidentiality obligation. In England, the courts 
have found an implied obligation of confidentiality in connection with an 
arbitration clause, thereby creating a general rule of confidentiality even 
when the arbitration agreement does not expressly provide for it. 53 In the 
United States and Australia, on the other hand, the courts have not placed any 
implied duty of confidentiality on parties to an arbitration, and, with a few 


46 See LCIA Rules, art. 30. Other rules requiring confidentiality of awards include, e.g., 
ICDR Rules, art. 34, UNCITRAL Rules, art. 32(5), WIPO Rules, arts. 73-76. 

47 See LCIA Rules, art. 30. 

48 ICC Rules, art. 20(7). 

49 See ICDR Rules, arts. 27(4), 34. 

50 See ICDR Rules, art. 27(8). 

51 See Lew et al., supra note 28, at 661-662. 

51 See WIPO Rules, art. 76(b). The WIPO Rules provide perhaps the most comprehen¬ 
sive confidentiality protection. These rules were designed primarily, but not exclu¬ 
sively, for use by parties entering into commercial agreements pertaining to intellectual 
property. 

53 See Ali Shipping Corp. v. Shipyard Trogir (1997) E.W.J. No. 1781. 
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exceptions, require that parties must specifically contract for confidentiality 
in order to protect confidential information. 54 In sum, the more important it 
is for parties to keep their award and the underlying evidence confidential, 
the more diligent their attorneys must be to ensure that if the laws and the 
rules do not adequately protect their client, the arbitration agreement will 
do so. 


G. POST-AWARD PROCEEDINGS 

Once the tribunal has rendered a final award resolving the issues in the case, 
its duties are generally deemed to be finished. There are, however, occasions 
when the award may turn out to have errors or be incomplete. Most institu¬ 
tional rules provide that a tribunal may take steps to correct errors that are 
clearly clerical or typographical errors, or errors of computation. 55 Usually, 
the arbitral tribunal may make the correction on its own, or in response to 
a request from either party made within 30 days of the receipt of the award. 
Many rules also provide that in response to a timely request by one of the 
parties, the tribunal may make an additional award with respect to claims 
presented to the tribunal but not covered by the award. 56 The tribunal is 
generally not permitted, however, to correct any substantive error, such as a 
misinterpretation of a document or of witness testimony. 57 

Some rules may also permit arbitrators to “interpret” the award, in order 
to clarify ambiguities or inconsistencies. 58 This can be somewhat more com¬ 
plex than simply correcting a typographical or mathematical error. The 
dilemma for a tribunal is to distinguish between a legitimate need by a party 
to clarify the meaning of the award, and a party’s attempt to reargue or revise 
the decision that was made. 59 


54 See Esso Australia Resources Ltd. v. Hon. Sydney James Ploughman (1995), 128 ALR 
391; United States v. Panhandle Eastern Corp., 118 F.R.D. 346 (Del. 1988). 

55 See, e.g., WIPO Rules, art. 66; LCIA Rules, art. 27; ICC Rules, art. 29; ICDR Rules, 
art. 30; UNCITRAL Rules, art. 36. See also, UNCITRAL Model Law, art. 33(1 )(b). 

56 See, e.g., WIPO Rules, art. 66(c); LCIA Rules, art. 27.3; ICDR Rules, art. 30; UNCI¬ 
TRAL Rules, art. 37. 

57 See, e.g., UNCITRAL Model Law, art. 33(x)(a) (Types of corrections are limited to 
“errors in computation, any clerical or typographical errors or any errors of similar 
nature.”). 

58 See, e.g.,WIPO Rules, art. 66; ICC Rules, art. 29(2); ICDR Rules, art. 30; UNCITRAL 
Rules, art. 35. 

5S See, e.g., Robert Knutson, The Interpretation of Arbitral Awards - When is a Final 
Award not Final ? 11 J. Int’l Arb. 99, 106 (1994) (“A request for interpretation must, 
therefore, genuinely relate to the determination of the meaning and scope of the deci¬ 
sion, and cannot be used as a means for its ‘revision’ or ‘annulment,’ processes of a 
different kind to which different considerations apply,” citing U.K.-French Continental 
Shelf case, 54 ILR 139 (1978). 
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Almost all of the post-award proceedings permitted under the various 
rules have to be requested within 30 days and completed within 60 days of a 
party’s receipt of the award. Any corrections or interpretations made by the 
tribunal are considered to be part of the final award. After the time period 
for correction and interpretation has passed, it appears under most rules that 
the award cannot be changed, and the tribunal has no further jurisdiction. 

There is an exception, however, when the award is reviewed by a court. 
The Model Law, for example, provides that when a party moves to set aside 
an award, the court may, upon a party’s request, remand to the arbitral tri¬ 
bunal to permit it to attempt to eliminate, if possible, the grounds for setting 
it aside.' 0 On the other hand, when a party moves to confirm an award, if 
the other party can show that the award is ambiguous, a court may decide to 
remand the award to an arbitrator for a clarification. In M&C Corporation 
v. Erwin BehrGMBH Co., the U.S. Sixth Circuit Court of Appeals noted that 
even though the ICC Rules, which governed the arbitration, did not provide 
for remand, it was nonetheless appropriate under ICC policy for the court 
to remand to the arbitrator for a clarification. 61 The court found that the 
ICC policy - that every effort should be made to make sure that an award 
was enforceable at law - would permit a remand to ensure enforceability. 61 
The court also noted that the place of arbitration was London, England, and 
that the English Arbitration Act provided that in instances of “uncertainty 
or ambiguity as to the effect of the award,” it could be “remit[ted] to the 
tribunal, in whole or in part.” 6 ’ A number of other laws also provide for 
remission to the arbitrator in similar circumstances. 64 

The policy reasons for remand seem strong. Although remands should be 
used sparingly, they are appropriate when an award is ambiguous. Basically, 
a court does not want to guess how the award should be enforced or what the 
arbitrator actually meant. The authority to order a remand is an exception 
to the functus officio doctrine that an arbitrator’s duties are discharged when 
the final award is rendered. Upon a remand by the court, the arbitrator is 
deemed to have jurisdiction to complete his duties by clarifying the award 
in order to make it properly enforceable. 

60 See UNCITRAL Model Law, art. 34(4). 

61 326 F-3d 772, 783-84, rev’d on other grounds, 411 F.3d 749 (2005). The 6th Circuit 
ultimately decided that the award was not ambiguous, so remand was not proper. The 
court stated that “[a]n ambiguous award may not be enforced but should be remanded 
to the arbitrator... However, if the arbitrator’s opinion and award, read together, are 
not ambiguous, the award should be enforced.” 411 F.3d, at *18-19. 

61 See 326 F.3d 772, 783-84. 

63 English Arbitration Act of 1996, §§ 68(2)(f) and (3)(a). 

64 See, e.g., Swedish Arbitration Act of 1999, § 35; China Arbitration Law of 1994, 
art. 61. 
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Attempts to Set Aside an Award 


A party that has lost before an arbitral tribunal faces an uphill battle if it 
wishes to set aside or vacate the award. Courts rarely overturn an arbitral 
award. Because arbitral awards are considered to be final and binding, for the 
most part they cannot be challenged on the merits, but only on procedural 
grounds or grounds of arbitrator misconduct or bias. One of the touted 
advantages of an arbitration is the finality of the award, and arbitration 
laws and rules support finality by making it difficult to set aside an award. 
Nonetheless, there are steps that can be taken by a determined party that 
believes the award was improperly made. 


A. METHODS OF CHALLENGE 

The most common method of challenge is to bring an action to annul, set 
aside, or vacate the award (the terms differ in different jurisdictions) in the 
court at the situs of the arbitration. 1 This is the appropriate place to challenge 
the award, because the court at the situs is considered to have supervisory 
jurisdiction over the arbitral process to ensure that it was conducted in a 
fair and noncorrupt manner. The law that will govern the action will be the 
lex arbitri, or the curial law, which governs the arbitration proceedings at 
the situs. 2 In over fifty jurisdictions, the procedural law for challenging an 
award will be based upon the UNCITRAL Model Law, which will provide 
the grounds on which an award can be challenged. 

As for methods of challenge, however, actions other than court challenges 
are available in particular kinds of arbitrations. In the maritime industry 

1 The court at the seat of the arbitration is the proper court under the UNCITRAL Model 
Law, art. 34, and under most arbitration laws. 

1 Parties are unlikely to choose a law different from the curial law of the situs, and it 
is inadvisable for them to do so, because of the unnecessary complication of having a 
court apply (assuming it will do so) a procedural law different from its own. 
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and in certain trade associations, for example, a challenge to an arbitration 
award may be brought to another arbitration panel or to a Board of Appeal. 3 
Moreover, a party to an award under the ICSID Convention can only appeal 
to another ICSID arbitral tribunal. 4 If the second panel annuls the original 
award, either party can request yet another tribunal to render an award. 5 

In most commercial arbitrations arising out of an international contract, 
however, any challenge to an award will be directed to a court. A losing party 
can bring an action to set aside an award on procedural or public policy 
grounds. If it loses in the local court, or if it does not bring an action to set 
aside, the losing party has still another opportunity to resist enforcement. It 
can oppose the prevailing party’s efforts to enforce the award in a different 
jurisdiction, where the losing party’s assets are located. Thus, the losing party 
has two opportunities to challenge an award: first, in the court of the situs 
and, second, in the court where the prevailing party is attempting to enforce 
the award against the assets of the losing party. 

Courts have sometimes confused the two actions - an action to vacate and 
an action to enforce. It is possible, in some instances, to bring both actions 
in the same court. If, for example, the arbitration were held in the United 
States, and the losing party’s assets were also in the United States, the U.S. 
court could hear both a motion to vacate and a motion to enforce. Normally, 
however, the parties will have chosen a neutral situs for the arbitration, so 
the losing party’s assets are likely to be in a jurisdiction other than the one 
where the arbitration is held. Thus, the motion to vacate will take place in 
the court of the situs, but the motion to enforce will be in the jurisdiction 
where the relevant assets are located. 

Although awards are from time to time vacated by the court of the arbitral 
situs, and enforcement is sometimes refused in the jurisdiction where it is 
sought, for the most part, a challenging party is not likely to succeed because 
the grounds for challenging an award are quite narrow, as will be discussed 
below. 


B. GROUNDS OF CHALLENGE 

Because arbitrations are meant to be final and binding, in most jurisdictions 
there is no right to appeal if the arbitrators made a mistake of law or of fact. 6 
Rather, there are only a few grounds on which a party can base a motion to 
set aside the award. The applicable law in the jurisdiction where the chal¬ 
lenge is brought defines the grounds that can be used. In most jurisdictions, 

3 The Grain and Feed Association (GAFTA), for example, provides for an appeal to a 
Board of Appeal, consisting of either three or five members of the Association. 

4 ICSID Arbitration Rules, art. 52. 

5 See id. art. 55. 

6 See infra Section B(3) for exceptions. 
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the grounds for a challenge tend to fall into two broad categories: (i) juris¬ 
dictional and (2) procedural. 

1. Jurisdictional Challenges 

Jurisdictional challenges may be made to an award, but they are more usually 
made at the beginning of the arbitration, rather than after the award is 
rendered. Under many laws, if a party does not challenge the jurisdiction 
at the beginning of the arbitration, it may lose the right to object. 7 It is 
obviously more efficient to determine whether jurisdiction is proper at the 
beginning of an arbitral procedure, rather than after parties have expended 
time, effort, and resources to reach the final award. 

Thus, if a party waits until the award is handed down before it objects to 
the tribunal’s jurisdiction, it may well have lost its opportunity to challenge. 
On the other hand, if it has boycotted the proceedings completely, it may 
be permitted to make the challenge. If it loses the challenge, however, the 
award will be enforced against it. For that reason as well, in most cases it 
would be better to test the jurisdictional question at the beginning of the 
arbitration, and if the challenge fails, then participate in the arbitration. 

A jurisdictional challenge to the award, however, may be based on a claim 
that the tribunal exceeded its powers. A tribunal may have had jurisdiction 
under the arbitration agreement, but nonetheless rendered an award that 
it was not entitled to make. For example, if a party only claimed a certain 
quantum of damages, and the tribunal awarded more than that amount, 
the tribunal may have exceeded its jurisdiction. 9 The award may also be 
challenged if the tribunal either fails to consider all of the issues before it, 
or if it decides certain issues that were not before it. In some instances, if a 
court finds that the tribunal has exceeded its powers, the issues that were 
improperly decided may be severed, leaving the award as to other issues 
intact. 10 

2. Procedural Challenges 

Awards are most often challenged on procedural grounds. Most arbitration 
laws provide that certain standards of due process must be met. 11 Under the 
UNCITRAL Model Law, for example, there are four grounds on which a 

7 English Arbitration Act of 1996, §§ 31, 73; Cour d’Appel de Paris decision in SA Caisse 
Federale de Credit Mutuel du Nord de la France v. Banque Delubac et Compagnie, 
2001 Revue d’Arbitrage 918 (R &c H). 

8 See Redfern & Hunter et al.. Law and Practice of Commercial Arbitration, 259, § 
5-55 (2004); Tweeddale & Tweeddale, Arbitration of Commercial Disputes, 698- 
99, 789 (2005). 

9 See Paris Lapeyre v. Sauvate [2001] Rev. Arb. 806. 

10 See, e.g.. General Organisation of Commerce and Industrialisation of Cereals of the 
Arab Republic of Syria v. SpA Simer, Italy, Corte di Appello Trento (1981), VIII Year¬ 
book Commercial Arbitration 386-88 (1983). 

11 See, e.g., Swiss PILA, Ch. 12, art. 190; U.S. FAA, § 10. 
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party can base a challenge, all of which relate to some aspect of due process. 12 
They include (i) a party must not be under any incapacity, and the agreement 
must be valid; (2) a party must have been given proper notice of both the 
appointment of the arbitrator and the scheduling of the proceedings, and 
must have been able to present its case; (3) the subject matter has to be 
within the scope of the arbitration agreement; and (4) the arbitral tribunal 
must be constituted in accordance with the agreement of the parties. On each 
of these grounds, the party making the challenge bears the burden of proof. 

Two other grounds may be raised and determined by the national court 
sua sponte : (1) whether the subject matter is arbitrable, and (2) whether the 
award conflicts with the public policy of the state. The arbitrability ground 
will not cause many awards to be vacated, because there are very few matters 
today that are not considered arbitrable. The second ground that a court 
could raise is a violation of public policy. Public policy is defined differently 
in different jurisdictions, but in most, an award could be vacated if it was not 
consistent with fundamental notions of justice, honesty, and fairness. Thus, 
corruption, fraud, or lack of integrity in the process could be considered a 
violation of public policy, requiring the award to be annulled. 

In most Model Law jurisdictions, fraud or corruption would probably be 
considered a proper ground for challenging an award as a violation of public 
policy. The U.S. Federal Arbitration Act (FAA) is more explicit. It provides 
specifically that grounds for vacating an award include the following: (1) 
“the award was procured by corruption, fraud or undue means,” (2) “there 
was evident partiality or corruption in the arbitrators,” (3) “the arbitrators 
were guilty of misconduct. . . or . . . other misbehavior by which the rights 
of any party have been prejudiced.” 13 Similarly, the English Arbitration Act 
provides that a party may challenge an award based on “serious irregularity 
affecting the tribunal, the proceedings or the award.” 14 

3. Challenges Based on the Merits 

There are exceptions to the general rule in arbitration that the only grounds 
for challenging an award are based upon jurisdiction, procedural irregular¬ 
ities, arbitrability, or public policy. These exceptions are found generally in 
common law legal systems. In England, for example, a party may appeal 
an arbitral award on a point of law, unless the parties have agreed other¬ 
wise. 15 This right of appeal, however, is subject to substantial limitations. 
The appeal cannot be brought unless all the parties agree, or unless the court 

12 UNCITRAL Model Law, art. 34. 

13 U.S. Federal Arbitration Act, 9 U.S.C. § 10(a). 

14 English Arbitration Act of 1996, § 68(1). The Swedish Arbitration Act also permits a 
challenge based on “an irregularity . . . which probably influenced the outcome of the 
case.” § 34(6). 

15 English Arbitration Act of 1996, § 69(1). 
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grants leave to appeal. 16 The court should only grant leave if the tribunal 
was obviously wrong on the point of law, or the question is of general public 
importance and the decision of the tribunal is open to doubt. 17 Moreover, 
case law has established that only a point of English law can be appealed. 18 

In the United States, courts have created some nonstatutory grounds for 
challenging an award on the law. In some courts, “manifest disregard of the 
law” is grounds for setting aside the award. 15 This standard requires that a 
party show that the arbitrator knew and understood the law, but deliberately 
disregarded it. 10 Obviously, this standard is rarely met. Moreover, some U.S. 
courts refuse to recognize the doctrine as valid. 11 

Another nonstatutory ground in the United States is that an award can 
be vacated if it violates public policy. 12 But here again, it is rare that a court 
will set aside an award on this ground, generally finding that vacatur on the 
grounds of “public policy” requires more than a mistake or misunderstand¬ 
ing of the law by the arbitrator. Courts differ as to whether the ground of 
public policy requires the court to inquire into the merits of the arbitration 
award. 13 

As noted earlier in Chapter 3, in the United States, there is also the possi¬ 
bility in some judicial circuits that parties can determine in their arbitration 
agreements to have any arbitral award reviewed by a court on the mer¬ 
its. Parties who fear that an idiosyncratic arbitrator may render a decision, 
wrong on the facts and the law, which would not be appealable in the normal 
course, have drafted arbitration clauses that provide for expanded judicial 


16 See id. § 69(2). 

17 See id. § 69(3). 

18 See Reliance Industries Ltd. v. Enron Oil 8c Gas India Ltd. [2002], 1 All ER (Comm) 
(QBD) (Appeal not granted because issues related to Indian law, not English law.). 

15 See Bowen v. Amoco Pipeline Co. 254 Ejd 925, 932 (10th Cir. 2001); Prudential-Bache 
Sec., Inc. v. Tanner, 72 F.3d 234, 240 (1st Cir. 1995). 

20 See Prudential-Bache, 72 F.3d, at 240. 

21 See, e.g.. Judge Posner’s decision in Baravati v. Josephthal, Lyon 8c Ross, Inc. 28 F.3d 
7 ° 4 , 706 (7th Cir. 1994). 

22 Public policy is a non-statutory ground for setting aside an award in the United States 
because it is not one of the grounds for nonenforcement provided under the Federal 
Arbitration Act. The doctrine apparently originated in the context of labor arbitrations 
and collective bargaining. See United Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 
29, 49 (1987). Many courts recognize public policy as a potential ground for setting 
aside an award. Nonetheless, attempts to set aside an award on this ground usually do 
not succeed. See, e.g., Seymour v. Blue Cross/Blue Shield, 988 F.2d 1020, 1023 (10th 
Cir. 1993); PaineWebber, Inc. v. Argon, 49 F.3d 347 (8th Cir. 1995); Brown v. Rauscher 
Pierce Refsnes, Inc. 994 F.2d 775 (nth Cir. 1994); and Diapulse Corp. of America v. 
Carba, Ltd., 626 F.2d 1108 (2d Cir. 1980). 

23 See Revised Uniform Arbitration Act, available at http://www.law.upenn.edu/bll/ulc/ 
uarba/arbitrati2i3-htm, Comment C to Section 23 on Vacating Awards, Comment on 
Possible Codification of the ‘Manifest Disregard of the Law’ and the ‘Public Policy’ 
Grounds For Vacatur. 
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review. 14 The circuit courts have split on whether or not such review is per¬ 
missible under the FAA. 15 However, the U.S. Supreme Court has accepted 
certiorari in a case that should resolve this issue, with a decision likely to 
come down sometime in 2008. 16 

Courts that permit expanded judicial review take the position that the 
narrow grounds for judicial review under the FAA are simply default grounds 
that the parties can contract around, and that parties have the right to have 
their arbitration agreements enforced, just like any other contract. 17 Courts 
that prohibit expanded judicial review assert that the narrow grounds stated 
in the FAA are mandatory and exclusive, and that parties cannot tell courts 
what to do. 18 Curiously, the courts that hold that the FAA grounds are 
mandatory and exclusive, nonetheless appear to see no inconsistency in the 
use of judge-created grounds like manifest disregard of the law, or arbitrary 
and capricious decisions, to vacate an award. 19 

Courts in the United States also have different views on whether the arbi¬ 
tration award must itself be invalidated if a court refuses to provide expanded 
judicial review. 30 The view in favor of invalidation of the award is that if 
the parties’ consent to arbitration was contingent on any arbitration award 
being subject to judicial review on the merits (facts and law), then denying 
such review would mean the parties’ consent to arbitration was no longer 
valid. The aggrieved party’s position would be that it would not have agreed 
to arbitrate without an agreement to have judicial review on the merits. 31 

Expanded judicial review could cause serious problems of enforcement 
internationally. If judicial review of the merits resulted in the court setting 
aside the award, the losing party might nonetheless attempt to, and possibly 


14 One such clause provided, for example, “the Court shall vacate, modify or correct any 
award: (i) based upon any of the grounds referred to in the Federal Arbitration Act, 
(ii) where the arbitrators’ findings of fact are not supported by substantial evidence, 
or (iii) where the arbitrators’ conclusions of law are erroneous.” Lapine Technology 
Corp. v. Kyocera Corp., 130 F.3d 884 (9th Cir. 1997), aff’d in part, vacated in part, 
remanded in part, 341 F.3d 987 (9th Cir. 2003). 

25 For further discussion of these issues, see Margaret L. Moses, Can Parties Tell Courts 
What to Do? Expanded Judicial Review of Arbitral Awards, 52 Kansas Law Review 
429 (2004). 

26 See Hall Street Assoc, v. Mattel, Inc.,196 Fed. Appx. 476 (9th Cir. 2006), cert, granted 
(U.S. 29 May, 2007) (No. 06-989). 

27 See, e.g.. Gateway Techs., Inc. v. MCI Telecomm. Corp., 64 F.3d 993 (5th Cir. 1995). 

28 See, e.g., Bowen v. Amoco Pipeline Co., 254 F.3d 925 (10th Cir. 2001); Kyocera v. 
Prudential-Bache Trade Services, Inc., 341 F.3d 987 (9th Cir. 2003). 

29 For example, in Bowen v. Amoco Pipeline Co., 254 F.3d 925, 932, the Tenth Circuit, 
although prohibiting the expanded judicial review requested by the parties, nonetheless 
announced that it would review the arbitration award under the “manifest disregard 
of the law” standard. 

30 See Moses, supra note 25, at 445-50. 

31 See id. 


C. TIME LIMITATIONS 


199 


succeed in enforcing the award in a jurisdiction which only considers narrow 
grounds appropriate for setting aside an award. 31 These issues, and the 
current uncertainty in the United States as to whether courts will provide 
expanded review, should persuade prudent parties not to opt for expanded 
review at the present time. 


C. TIME LIMITATIONS 

Challenges to an award must be brought promptly. Failure to act within 
the time limitations may preclude the challenge. Time periods range from 
twenty-eight days (England), 33 or a month (France) 34 to about six months 
(China). 35 In the Model Law jurisdictions and in the United States, the period 
is three months. 36 The Model Law, however, arguably permits the court some 
discretion, since it provides that “an application for setting aside may not 
be made after three months [from receipt of the award].” 37 The U.S. law, on 
the other hand, requires that notice must be served on the opposing party or 
counsel within three months from the date when the award was delivered or 
filed. 38 This does not appear to permit any flexibility. 


D. EFFECTS OF A SUCCESSFUL CHALLENGE 

Assume that a party persuades the local court to vacate the arbitration award. 
At that point, with some few exceptions, the award is null and void, having no 
further legal effect. What happens next? If the award was vacated because the 
court held that the arbitration agreement itself was invalid, then, assuming 
there is no time bar, the prevailing party should be able to initiate a court 
action. Dutch law explicitly states that when a decision setting aside an 
award becomes final, the jurisdiction of the court shall revive. 39 

If, however, the award is vacated because of some major procedural irreg¬ 
ularity, the question is whether the case will be remitted to the arbitrators, 
and if so, whether it will be to the same tribunal, or to a different one. Courts 


31 See id. at 456-65. 

33 English Arbitration Act of 1996, § 70(3). 

34 French Code of Civil Procedure, art. 1505. 

35 China Arbitration Law, art. 59. 

36 UNCITRAL Model Law, art. 34(3); U.S. Federal Arbitration Act, 9 U.S.C. § 12. 

37 UNCITRAL Model Law, art. 34(3). 

38 U.S. Federal Arbitration Act, 9 U.S.C. § 12. 

39 Netherlands Arbitration Law, art. 1067. The provision appears to apply to all awards, 
not just those set aside on jurisdictional grounds. 
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are likely to favor some kind of remission, so that the parties will not have 
wasted the entire arbitration effort. If the problem with the award can be 
resolved short of declaring it null and void, most courts will try to choose a 
solution that will not require the parties to start all over again. A substantial 
duplication of effort, time, and resources would not benefit either party. The 
English Arbitration Act, for example, specifically provides that a court shall 
not “set aside or . . . declare an award to be of no effect, in whole or in part, 
unless it is satisfied that it would be inappropriate to remit the matters in 
question to the tribunal for reconsideration.” 40 

As noted earlier, in Chapter 8, if an award needs to be corrected or inter¬ 
preted, the court will generally remit the case to the same tribunal. German 
law provides that a court may “where appropriate, set aside the award and 
remit the case to the arbitral tribunal.” 41 German law also provides that 
absent any indication to the contrary, the setting aside of the award will 
“result in the arbitration agreement becoming operative again in respect of 
the subject-matter of the dispute.” 42 This suggests the possibility that if the 
court does not specifically remit to the prior tribunal, the parties could start 
over again with a new tribunal. 

It would be logical, if the problem with the award was related to the 
integrity of the process, such as bias by the arbitrator, or some kind of mis¬ 
conduct, that the court would not remit the case to the same tribunal. The 
Uniform Arbitration Act in the United States, which has been adopted in 
49 U.S. jurisdictions, was revised in 2000 to spell out more clearly what 
should happen after a court vacates an arbitral award. 43 Under the Revised 
Uniform Arbitration Act (RUAA), if the court vacates an award other than 
on the ground that the arbitration agreement was invalid, “it may order a 
rehearing.” 44 However, if the award was vacated on grounds of corruption, 
fraud, or arbitrator misconduct or partiality, “the rehearing must be before a 
new arbitrator.” 45 If the ground concerned a failure of procedure, or an arbi¬ 
trator acting in excess of her powers, then the rehearing “may be before the 
arbitrator who made the award or the arbitrator’s successor.” 46 Presumably, 
in this latter case, the parties themselves, if they agreed, could have some 
ability to help determine whether the prior tribunal or a newly constituted 
one would conduct the rehearing. 

40 English Arbitration Act of 1996, § 68<3)(c). 

41 German Arbitration Act, § 1059(4). 

4Z German Arbitration Act, § 1059(5). 

43 Approximately 12 states have amended their statutes to include the changes 
of the Revised Uniform Arbitration Act. See website of National Confer¬ 
ence of Commissioners of Uniform State Laws, at http://www.nccusl.org/Update/ 
uniformact_factsheets/uniformacts-fs-aa.asp. 

44 RUAA, § 23(c). 

45 See id. 

46 See id. 
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Although this revised version of the Uniform Arbitration Act has not yet 
been adopted in many states, it provides reasonable guidelines for how remis¬ 
sions or remands should be handled. Ultimately, whether a case is remitted 
to a prior tribunal, or the parties start over with a new tribunal, will depend 
upon the law of the jurisdiction, the reasons the award is vacated, and pos¬ 
sibly upon what the parties want to do, and whether they can agree. 



CHAPTER TEN 


Enforcement of the Award 


In many instances, a losing party will voluntarily comply with an arbitration 
award, so that enforcement proceedings will not be necessary. If, on the other 
hand, the prevailing party is required to initiate judicial enforcement because 
of the recalcitrance of the losing party, the good news is that the award is 
likely to be enforced. One of the prime reasons parties include an arbitration 
clause in an international contract is the relatively certain enforceability of 
the award. The likelihood of enforcement is high because so many coun¬ 
tries have adopted international conventions that are pro-enforcement, that 
is, they provide only narrow grounds for refusing to enforce. This chapter 
will discuss some of the issues and procedures pertinent to recognition and 
enforcement of awards under international conventions and various national 
laws, as well as the limited grounds for refusing enforcement. 


A. APPLICATION OF INTERNATIONAL CONVENTIONS 

The Convention on Recognition and Enforcement of Foreign Arbitral 
Awards, 1 also known as the New York Convention, requires courts of 
Contracting States to enforce both arbitration agreements and arbitration 
awards. Currently, more than 140 countries are parties to the New York 
Convention. 2 The New York Convention has contributed to the growth 
of international arbitration because parties in Contracting States are con¬ 
fident that if they prevail in an arbitration, they will obtain a remedy. A 
recent study noted that for corporate counsel, the most important reason for 
choosing arbitration over litigation to settle disputes was the enforceability of 


1 21 U.S.T. 2517, 330 U.N.T.S 38 (1958). 

2 Available at http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/ 
NYConvention_status.html. 
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awards. 3 Because the New York Convention is the predominant arbitration 
enforcement convention, this chapter will focus primarily on its function, 
requirements, and effect. 


B. PRINCIPLES GOVERNING RECOGNITION AND ENFORCEMENT 

Article III of the New York Convention (the “Convention”) requires coun¬ 
tries to recognize arbitral awards as binding, and to enforce them in accor¬ 
dance with national law, consistent with the provisions of the Conven¬ 
tion. Although the terms “recognition” and “enforcement” tend to be said 
together, they mean different things. When a court “recognizes” an award, 
it acknowledges that the award is valid and binding, and thereby gives it an 
effect similar to that of a court judgment. Thus, a recognized award can be 
relied upon as a set-off or defense in related litigation or arbitration. The 
award has an official legal status, so that issues determined by the award 
usually cannot be relitigated or rearbitrated. 4 

Suppose, for example, the party that prevailed in the arbitration was the 
respondent, and the award simply said the respondent had no liability. The 
respondent might want to have the award recognized in order to defeat 
claims on the same facts that might be brought against it in other proceed¬ 
ings, either before a court or another arbitral tribunal. Enforcement, on the 
other hand, means using whatever official means are available in the enforc¬ 
ing jurisdiction to collect the amount owed or to otherwise carry out any 
mandate provided in the award. 

When an award has provided that the respondent is liable to the claimant 
for money damages, and the respondent appears in no hurry to pay the 
amount awarded, then the claimant - the award creditor - may seek recog¬ 
nition and enforcement of the award in a jurisdiction where assets of the 
respondent - the award debtor - are located. In some jurisdictions, the award 
must first be recognized before the award creditor can use the enforcement 
mechanisms of the enforcing court. 5 Once the award is recognized, the award 
creditor may use whatever methods are normally used to collect the amount 


3 Loukas Mistelis, International Arbitration-Corporate Attitudes and Practices - 12 
Perceptions Tested: Myths, Data and Analysis Research Report, 15 American Review 
of International Arbitration 525, 545, describing results of a survey conducted in 2005. 

4 In the United States, an award can have res judicata effect even if it has not been 
confirmed or recognized. See Gary Born, International Commercial Arbitration, 
916 (2001). 

5 In Portugal, for example, the award must first be recognized before it can be enforced in 
accordance with the provisions of the Portugal Procedural Rules regarding enforcement 
of judicial decisions. Arbitration World, European Lawyer Reference Series, 290 
(2006). 


204 


ENFORCEMENT OF THE AWARD 


of the award, for example, by seizing assets in accordance with legal pro¬ 
cedures in the enforcing jurisdiction. In other jurisdictions, there may be no 
practical difference between procedures for recognition and for enforcement. 
When the award is enforced, it is a priori recognized. 


C. REQUIREMENTS FOR ENFORCEMENT 
1. Scope 

The Convention was intended to apply to international awards, and 
expressly states that it covers awards made in a state other than the one 
where enforcement is sought.' It also permits enforcement, however, of 
awards considered “nondomestic” by the enforcing jurisdiction. 7 Because 
“domestic” is not defined in the Convention, that determination must be 
made by each of the Contracting States. In the United States, the imple¬ 
menting legislation found in the Federal Arbitration Act (FAA) provides that 
an award is nondomestic, even if between citizens of the United States, if 
the “relationship involves property located abroad, envisages performance 
of enforcement abroad, or has some other reasonable relation with one or 
more foreign states.” 8 Thus, in the United States, for an award to be covered 
by the Convention, it can be either rendered in a foreign country, or it can 
be nondomestic in the sense that it has an international aspect involving in 
some way the legal system of another country. 9 

In China, on the other hand, the only nondomestic awards enforceable 
under the New York Convention are those rendered in another Contracting 
State with which China also has a treaty on Judicial Assistance. 10 Many other 
countries only enforce, under the Convention, awards that were rendered in 
a foreign state. 11 

Contracting States are permitted to make two reservations as to the 
scope of applicability of the Convention . IZ The first limitation is one of 
reciprocity: a Contracting State can provide that it will only apply the Con¬ 
vention to awards that are made in the territory of another Contracting State. 
This reservation has been adopted by more than half of the Contracting 


6 See New York Convention, art. I(i). 

7 See id. “[The Convention] shall also apply to arbitral awards not considered as domes¬ 
tic awards in the State where their recognition and enforcement are sought.” 

8 9 U.S.C. § 2.02.. 

9 See Yusuf Ahmed Alghanim & Sons v. Toys “R” Us Inc., 126 F.jd 15 (2d Cir. 1997); 
Bergesen v. Joseph Muller Corp., 710 F.2d 928 (2d Cir. 1983). 

10 Arbitration World, European Lawyer Reference Series, 273 (2006). 

11 For example, Japan, the Netherlands, and Portugal. See id. at 191, 231, 290. 

IZ New York Convention, art. 1(3). 
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States. 13 Thus, if an enforcement action was brought in a Contracting State 
that had made a reservation as to reciprocity, and the award had been made 
in a non-Contracting State, the Convention would not apply. This would 
be true even if both parties had places of business located in a Contracting 
State. It is important to understand that neither citizenship nor location of 
the parties is a key determinant of the Convention’s applicability. Rather, 
the significant consideration is the place where the arbitration occurred. 
Therefore, in drafting the arbitration clause, one is well advised to choose a 
location for the arbitration that is within a Contracting State. This will avoid 
the problem of lack of reciprocity, which can prevent enforcement under the 
Convention in a majority of Contracting States. 

The second permitted reservation is that a Contracting State may 
“declare that it will apply the Convention only to differences arising out 
of legal relationships, whether contractual or not, which are considered as 
commercial...” 14 At least forty-four states have declared that they will apply 
the Convention only to commercial matters. 15 Because no definition of “com¬ 
mercial” is provided in the Convention, the law of the enforcing jurisdic¬ 
tion determines what is commercial. There does not appear to be a uniform 
understanding of the meaning of “commercial.” In general, however, crim¬ 
inal matters and family matters, such as divorce, custody, and adoption, as 
well as wills and trusts, are not considered commercial. 

2. Jurisdiction and Forum Non Conveniens 

When an award creditor seeks enforcement in a Contracting State, the pres¬ 
ence of the award debtor’s assets in that state will usually suffice to provide a 
jurisdictional basis for the enforcement of the award under the Convention. 
In the United States, however, some courts have refused to enforce foreign 
arbitral awards either on the grounds that there was no personal jurisdiction 
over the award debtor, or that the forum was inappropriate under the doc¬ 
trine of forum non conveniens. For example, in Base Metal Trading, Ltd. v. 
OJSC “Novokuznetsky Aluminum Factory,’’(“Base Metals”) 16 the Fourth 
Circuit Court of Appeals found no personal jurisdiction because the prop¬ 
erty that was asserted as the basis for jurisdiction was unrelated to the 
claimant’s cause of action. In contrast, the Ninth Circuit, in Glencore Grain 
Rotterdam B.V. v. Shivnath Rai Harnarain Co., 17 held that any property, 

13 See http://www.uncitral.org/uncitral/en/uncitraLtexts/arbitration/ 

NY Convention_status.html. 

14 New York Convention, art. 1(3). 

15 See http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_ 
status.html. 

16 283 F.3d 208 (2002). 

17 284 F.3<I 1114 (2002). 
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not just property related to the claimant’s cause of action, would support 
jurisdiction . 18 

Most commentators have criticized the Base Metal decision as wrongly 
decided , 19 and some have also suggested that the Fourth Circuit’s refusal to 
recognize a New York Convention award is a violation of U.S. treaty obliga¬ 
tions under the Convention . 10 Professors Park and Yanos argue convincingly 
that the standard under U.S. law for finding jurisdiction to enforce an award 
is more lenient than the standard to find jurisdiction to decide a case on the 
merits, and that the award in Base Metals should have been enforced . 11 

Another roadblock to enforcement of Convention awards that has been 
raised in the United States is the doctrine of forum non conveniens (an incon¬ 
venient forum), which is derived from a court’s inherent power to control 
its docket . 11 A court’s determination that an adequate alternative forum 
exists, and that there are public or private interests that weigh more heavily 
in favor of a different forum, can cause it to dismiss a case. Although this 
doctrine should rarely justify a refusal to recognize or enforce a Convention 
award, in Monegasque de Reassurances v. Nak Naftogaz of Ukraine and 
State of Ukraine , 13 the Second Circuit Court of Appeals upheld a district 


18 See id., at 1127. The Ninth Circuit nonetheless refused to enforce the award on the 
grounds that there was no evidence that the respondent owned property, kept bank 
accounts, had employees, solicited business, or had designated an agent for service of 
process in California. See id., at 1128. 

19 See, e.g., William W. Park & Alexander A. Yanos, Treaty Obligations and National 
Law: Emerging Conflicts in International Arbitration, 58 Hastings L. J. 251, 279- 
81 (2006); Joseph E. Neuhaus, Current Issues in the Enforcement of International 
Arbitration Awards, 36 U. Miami Inter-Am L. Rev. 23, 27-30, 39 (2004); International 
Commercial Disputes Committee of the Association of the Bar of the City of New York, 
Lack of Jurisdiction and Forum Non Conveniens as Defenses to the Enforcement of 
Foreign Arbitral Awards, 15 Am. Rev. Int’l Arb. 407, 417-18 (2004). Professors Park 
and Yanos also believe the Ninth Circuit wrongly decided Glencore Grain. See 58 
Hastings L. J. 251, 297. 

20 See Park and Yanos, 58 Hastings L. J., at 281. 

21 Professors Park and Yanos cite footnote 36 of Shaffer v. Heitner, 433 U.S. 186 (1977), 
which provides: “Once it has been determined by a court of competent jurisdiction 
that the defendant is a debtor of the plaintiff, there would seem to be no unfairness in 
allowing an action to realize on that debt in a State where the defendant has property, 
whether or not that State would have jurisdiction to determine the existence of the debt 
as an original matter.” Id., at 210, n. 3 6 . See also Aristides Diaz-Pedrosa, Shaffer’s 
Footnote 36, 109 W. Va. L. Rev. 17, *20 (2006) (“[T]he presence of assets alone, 
however unrelated to the underlying cause of action they may be, should be enough 
to meet the minimum contacts test during a post-award proceeding.”). 

22 See Monegasque de Reassurances v. Nak Naftogaz of Ukraine and State of Ukraine 
311 EAd 488, 498 (2002), citing In re Minister Papandreou, 329 U.S. App. D. C. 
210, 139 F-3d 247, 255-36 (D. C. Cir. 1998) (“Forum non convenience does not raise 
a jurisdictional bar but instead involves a deliberate abstention from the exercise of 
jurisdiction.”). 

23 311 F-3d 488 (2002). 
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court’s dismissal on forum non conveniens grounds . 14 The circumstances 
in that case, however, make it one of those rare cases where application of 
forum non conveniens may have been justified . 15 There was a serious issue of 
whether the proper party was before the court. Because the answer depended 
upon Ukrainian law, the U.S. court held that the court in the Ukraine was 
better able to make that decision . 16 

Although the better view in the United States is that enforcement of Con¬ 
vention awards should not be thwarted by grounds such as forum non conve¬ 
niens and lack of personal jurisdiction, the fact that some courts have refused 
enforcement on these grounds suggests that it may be prudent to address 
the issue in an arbitration clause, if enforcement is likely to be sought in 
the United States. The International Commercial Disputes Committee of the 
Association of the Bar of the City of New York recommends providing in the 
arbitration clause that “the parties consent to recognition and enforcement 
of any resulting award in any jurisdiction and waive any defense to recog¬ 
nition or enforcement based upon lack of jurisdiction over their person or 
property or based upon forum non conveniens .” 2 - 7 They suggest further that 
this language could be limited to specific jurisdictions, or to any jurisdiction 
where property of the award debtor may be located . 18 

3. Procedures for Enforcement 

Procedures for enforcing an award will vary by jurisdiction, because a Con¬ 
tracting State will enforce an award in accordance with its own rules of 
practice . 19 It cannot, however, impose any higher fees or any more onerous 
conditions on the process than would be applicable in enforcing a domestic 
award . 30 The only specific requirements imposed by the Convention are that 
the party applying for recognition and enforcement must provide the court 
with the authenticated original award or a certified copy, and the original 
arbitration agreement or a certified copy . 31 In addition, if the award or the 
agreement is not in the same language used in the enforcing jurisdiction, 
the party must provide a certified translation of the documents . 31 Other¬ 
wise, the procedures are determined by each jurisdiction, but are frequently 
similar to the procedures used to enforce court judgments within that juris¬ 
diction. 

14 See id. 

25 See, e.g., Neuhaus, supra note 19, at 34-35 (2004). 

26 See Monegasque de Reassurances, 311 F.3d, at 500-501. 

27 15 Am. Rev. Int’l Arb. 407, 411 (2004). 

28 See id. 

29 See New York Convention, art. III. 

30 See id. 

31 See New York Convention, art. IV. 

32 See id. 
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D. GROUNDS FOR NONENFORCEMENT UNDER THE CONVENTION 

To support enforcement of arbitral awards, the Convention provides only 
a limited number of defenses to enforcement, and these are narrowly con¬ 
strued. 33 They are also considered exhaustive, meaning they are the only 
grounds on which nonenforcement can be based. There are five kinds of 
defenses found in Article V(i) and two additional defenses in Article V(2). 
In brief, the five Article V(i) defenses include: (i) incapacity and invalidity, 
(2) lack of notice or fairness, (3) arbitrator acted in excess of authority, (4) 
the tribunal or the procedure was not in accord with the parties’ agreement, 
and (5) the award is not yet binding or has been set aside. The two Article 
V(2) defenses are (1) lack of arbitrability and (2) violation of public pol¬ 
icy. The five Article V(i) defenses must be established by the party resisting 
enforcement, who has the burden of proof. The two additional defenses in 
Article V(2) can be raised by the court sua sponte, although it is likely that 
these defenses would, if pertinent, be raised by the resisting party. 

The most important characteristic of the defenses is that they are not 
based on the merits. Under the Convention, a court cannot refuse enforce¬ 
ment of an award because the arbitrators got it wrong, either on the facts or 
the law. Rather, the permitted defenses focus on the integrity of the process, 
including fairness to the parties and a reasonable opportunity to be heard. An 
arbitration that has been conducted by competent, experienced arbitrators is 
unlikely to produce an award that is unenforceable. In fact, it has been esti¬ 
mated that voluntary compliance combined with court enforcement results 
in 98% of international arbitration awards being paid or otherwise carried 
out. 34 


1. Incapacity and Invalidity 

Despite the odds against successfully resisting enforcement of an award, 
some parties will nonetheless undertake to do so. It is important therefore 
to understand the applicability of the defenses available under the Con¬ 
vention. The first defense found in Article V(i)(a) of the Convention has 
two parts: (1) there is some incapacity of the party, or (2) the agreement is 
invalid, either under the law chosen by the parties, or, if the parties did not 
choose a governing law, then under the law of the country where the award 
was made. 35 The incapacity issue could involve issues such as sovereign 


33 If an award were not covered by the Convention, it might well be subject to the 
UNCITRAL Model Law. The defenses to recognition in the Model Law, found in 
Articles 35 and 36, are essentially the same as those in the Convention. 

34 Michael Kerr, Concord and Conflict in International Arbitration, Arb. Int. 121, 128, 
n. 24 (1997). 

35 See New York Convention, art. V(i)(a). 
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immunity, 36 or perhaps a question of whether the arbitration agreement was 
signed by someone who did not have authority to act for the corporate party. 
The invalidity question that must be resolved under the parties’ chosen law 
or the law of the seat of the arbitration may simply be a question of meeting 
the form requirements of the law in question, or it may involve the proper 
formation of a contract to arbitrate. Generally, consent to arbitrate must be 
clear, and most laws require that it be demonstrated by a writing. 

The Convention’s writing requirement is contained in Article II, which 
requires Contracting States to recognize an arbitration agreement that is 
in writing, and further explains that this includes “an arbitral clause in a 
contract or an arbitration agreement, signed by the parties or contained in 
an exchange of letters or telegrams.” 37 However, there is a question whether 
the writing requirement of Article II, which applies to agreements, also serves 
as a requirement for enforcement of awards under Articles IV through VII. 
Arguably, there is at least a minimal requirement of a writing in Article IV. 
That article establishes that to obtain recognition and enforcement of an 
award, a party must provide the original or a certified copy of both the 
original award and the original agreement. 38 The requirement of producing 
a certified copy of the original agreement suggests that the agreement must 
be in writing. 

But the question remains whether the form requirements of Article II are 
actually incorporated into the requirements for determining validity of an 
award under the Convention, or whether compliance with a more lenient 
national law can meet the validity requirement. “Agreement” as used in 
Article V(i)(a) is specifically defined as the “agreement referred to in Article 
II. ”39 Thus, for an award to be enforceable, must the underlying agreement 
be “in a contract or an arbitration agreement, signed by the parties or con¬ 
tained in an exchange of letters or telegrams” as provided in Article 11(2)? 
Or, if the agreement does not meet Article II standards, is it nonetheless valid 
for award enforcement purposes if under the pertinent national law it would 
be considered valid? For example, suppose one party sends another party a 
purchase order containing an arbitration clause. The second party accepts 


36 A State party might raise a defense of sovereign immunity. In general, however, if 
the State has participated in commercial activity, such as entering into a commer¬ 
cial contract containing an arbitration clause, a sovereign immunity defense will not 
be available. That defense only applies if the sovereign is acting in its governmental 
capacity. 

37 New York Convention, art. II(i-2). 

38 See New York Convention, art. IV. 

39 The specific language is as follows: “The parties to the agreement referred to in Article 
II were, under the law applicable to them, under some incapacity, or the said agree¬ 
ment is not valid under the law to which the parties have subjected it or, failing any 
indication thereon, under the law of the country where the award was made.” New 
York Convention, art. V(i)(a). 
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by shipping goods, but never signs a contract. In some jurisdictions, the 
arbitration agreement would be valid under national law, even though there 
was no contract signed by both parties, and no “exchange of documents.” 
Because this agreement would not meet Article II standards, however, an 
award pursuant to such an agreement could be challenged. 40 

A modern way of making sense out of the interrelation of Articles II 
and V would be to interpret the Article II requirements as a ceiling, in the 
sense that if these requirements are met, then the agreement shall be valid. A 
Contracting State could not, for example, impose stricter requirements for 
validity by providing that an arbitration clause would not be valid if it was 
contained in an exchange of letters. 41 If Article II is a ceiling, and not a floor, 
then national law should be able to provide for a more lenient approach 
to validity of the arbitration agreement, without being preempted by the 
Convention. This interpretation would be consistent with the Convention’s 
purpose of making agreements and awards readily enforceable, because a 
more lenient approach to validity of the underlying agreement would make 
enforcement of the award more likely. 

Moreover, the words “shall include” in the statement in Article 11(2.) 
that “[t]he term ‘agreement in writing’ shall include an arbitral clause in 
a contract... suggest that the requirements stated therein do not create an 
exclusive definition of “agreement in writing,” but rather indicate that where 
these particular requirements are met, the existence of a written agreement 
cannot be denied. The language does not appear to preclude other, more 
lenient definitions of an agreement in writing. Finally, it would seem to vio¬ 
late both the purpose and the language of the Convention to refuse to enforce 
an award rendered pursuant to an agreement valid under the law to which it 
was submitted, or under the law of the country where the award was made. 

Thus, UNCITRAL’s recommendation to interpret the definition of “in 
writing” in Article 11(2) as not being exhaustive, discussed earlier in Chap¬ 
ter 2, appears to be reasonably supported by the text of Article II and by the 
purpose of the Convention. UNCITRAL’s second recommendation, that the 
“more favorable right” provision of Article VII should apply to agreements 
as well as awards, would support the enforcement of agreements that were 
valid under a more lenient national law. 4Z This appears consistent with the 
Convention’s purpose of making arbitration awards readily enforceable. 


40 See, e.g., Spain, Tribunal Supremo, 16 September, 1996, Actival International SA v. 
Conservas El Pilas S. A., XXVII Yearbook Commercial Arbitration 528 (2002); 
Spain,Tribunal Supremo, 7 July, 1998, Union de Cooperativas Agricolas Epis Centre 
(France) v. Agricersa SL (Spain), XXVII Yearbook Commercial Arbitration 546 
(2002). 

41 See Lew, Mistelis, Kroll, Comparative International Commercial Arbitration, 
II 3 -I 4, S 6-39 (2003). 

41 See Chapter 2, supra. Section B(i)(a). 
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If the agreement were valid under the laws of the enforcing country, a 
court, by regarding the Article II(z) definition of a writing as nonexhaustive, 
and interpreting VII(i) to apply to agreements as well as to awards, should 
not refuse enforcement because the underlying arbitration agreement did 
not meet the narrow definition of writing in Article 11(2.). The UNCITRAL 
recommendations, if followed by courts, would make enforcement of an 
award more likely, and should discourage courts from refusing enforcement 
based on formalistic writing requirements. 

2. Lack of Notice or Fairness 

Article V(i)(b) provides the second ground for refusal to enforce, which is 
based on a lack of notice to the parties, or a lack of fairness in the process. A 
party must be provided with notice of the appointment of the arbitrator and 
of the arbitral proceedings. Parties must also be given a full opportunity to 
present their case. Thus, the award will not be enforced if the party did not 
receive proper notice, or if the arbitrators prevented a party from being able 
to present its case, that is, if the party was denied a fair hearing. Generally, a 
court will not try to second-guess an arbitrator with respect to its handling of 
admission of specific evidence, or its limitation on the number of witnesses or 
the extent of their testimony. But arbitrator decisions as to the way parties 
can make their case, if viewed as essentially denying justice, may cause a 
court to hold that there has been a denial of due process. One of the more 
famous examples of this is Iran Aircraft Industries v. Avco Corp., 43 in which 
counsel were told to submit summaries of evidence, and then had the case 
decided against them because they had not produced original documents. 
The award in that case was not enforced. 44 

3. Arbitrator Acting in Excess of Authority 

The third ground for nonenforcement pertains to arbitrator conduct. An 
arbitrator’s power comes from the consent of the parties, and if she exceeds 
the authority specifically given to her under the parties’ arbitration agree¬ 
ment, then the resulting award is not enforceable under the Convention. 
Article V(i)(c) provides that an award will not be enforced if it deals with a 
difference not contemplated by the terms of the parties’ agreement, or if the 
decision rendered applies to matters beyond the scope of the agreement. If, 
for example, the arbitration clause is narrowly drafted and only applies to 
issues arising out of the parties’ contract, the tribunal cannot properly issue 
an award dealing with questions of unfair business practices that do not 

43 980 F.2d 141 (2d Cir. 1992) 

44 See id., at 144 (“Since Claimant did exactly what it previously was told to do by the 
Tribunal, the denial in the present Award ... on the ground that more evidence should 
have been submitted constitutes a denial to Claimant of the ability to present its case 
to the Tribunal.”). 
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arise out of the contract. There is a savings clause in Article V(i)(c), how¬ 
ever, which provides that if some matters are beyond the scope, and some 
are within the scope, those matters within the scope may be recognized and 
enforced. 45 

Defenses based on a claim that the arbitrator acted in excess of author¬ 
ity rarely succeed. In one case, arbitrators awarded consequential damages 
even though the parties’ contract had specifically excluded such damages. 46 
Despite an assertion that the tribunal had exceeded its authority, a U.S. court 
stated that under the New York Convention the award should be enforced. 47 

4. The Tribunal or the Procedure is Not in Accord with 
the Parties’ Agreement 

Article V(i)(d) provides for nonenforcement if either (i) the constitution of 
the tribunal or (2) the arbitral procedure was not consistent with the agree¬ 
ment of the parties. If the parties did not reach an agreement on either of these 
two matters, then the constitution of the tribunal and the arbitral procedure 
must be in compliance with the law of the country where the arbitration 
took place. 48 This defense is rarely asserted, and when it is asserted, is not 
usually successful. 49 

5. The Award is Not Yet Binding, or Has Been Set Aside 
a. A Binding Award 

Under the fifth defense, found in Article V(i)(e), the award is not enforce¬ 
able unless it has become binding upon the parties. Although no definition 
of “binding” is provided in the Convention, most courts consider that an 
award is binding if there is no way of bringing an appeal on the merits. The 
choice of the word “binding” was made in the Convention to try to avoid 
issues raised under its predecessor, the 1927 Geneva Convention. 50 Under 
the Geneva Convention, in some countries, awards first had to be confirmed 

45 See New York Convention, art. V(i)(c). See also Redfern & Hunter et al., Law and 
Practice of International Commercial Arbitration, at 450-51, § 10-42, (2004) 
citing an Italian case where court found that arbitrator exceeded his jurisdiction, but 
granted enforcement of part of an award that was within arbitrator’s jurisdiction. VIII 
Yearbook Commercial Arbitration 386 (1983). 

46 Fertilizer Corp. of India v. IDI Management, Inc., 517 F. Supp. 948, 958-60 (S. D. 
Ohio 1981). 

47 See id. Although finding under the N. Y. Convention that the arbitrators did not exceed 
their authority in granting consequential damages, the tribunal ultimately determined 
that the law of India governed the contract rights of the parties and adjourned its 
decision under Article VI of the Convention, pending resolution by an Indian court as 
to whether the award should be set aside. See id., at 961. 

48 See New York Convention, art. V(i)(d). 

49 See, e.g.. Lew et al., supra note 41, at 715, § 26-95. 

50 92 LNTS 301. 
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in the jurisdiction where made, before they could be enforced in another 
jurisdiction. This requirement of two separate judicial processes was known 
as double exequatur. 

One of the goals of the Convention drafters was to simplify enforcement 
by eliminating the first of the two judicial processes. Thus, an award that was 
binding could be enforced without first having to be confirmed in the render¬ 
ing jurisdiction. Requiring the award to be “binding” rather than “final in 
the country in which it has been made,” which was the Geneva Convention 
formulation, was expected to accomplish this. Because arbitration awards 
are generally not appealable on the merits, an arbitrator’s award will most 
likely be considered binding. For the same reasons, a partial award rendered 
by the arbitrator is usually binding, and therefore enforceable. 


b. Effect of a Vacated Award 

Article V(i)(e) also provides that to be enforceable, the award should not 
have been previously set aside or vacated in the country where rendered, or 
under the law to which it was subjected. Keep in mind that to vacate an 
award, a losing party must apply to the local court where the award was 
rendered. To enforce an award, the prevailing party must apply to a court 
where the losing party’s assets are located. Under the Convention, a court is 
only empowered to recognize or enforce an award, not to vacate it. 51 

When a party succeeds in having an award vacated in the court where 
the arbitration took place, the traditional view is that such an award has 
no further legal force or effect, and cannot be enforced in any other juris¬ 
diction. 52 Certainly, the award cannot be enforced in the jurisdiction where 
it was set aside. The effect is different, however, for an award for which 
enforcement has been refused. When an award is not enforced, unlike a 
vacated award, it is not annulled. Rather, if assets of the award debtor are 
available in more than one jurisdiction, then the award creditor who did not 
succeed in enforcing the award in the first jurisdiction can pursue the award 
in a second jurisdiction, perhaps with better results. 53 


51 See Toys “R” Us, supra note 9 (“[Mjany commentators and foreign courts have con¬ 
cluded that an action to set aside an award can be brought only under the domestic 
law of the arbitral forum, and can never be made under the Convention.”). 

51 Albert Jan van den Berg, Annulment of Awards in International Arbitration, in Inter¬ 
national Arbitration in the 21ST Century, Towards Judicialization and Unifor¬ 
mity 133, 137 (Richard B. Lillich & Charles N. Brower eds, 1994). 

53 See Gary B. Born, International Commercial Arbitration 774 (2d ed. 2001) 
(“ [Significantly different consequences may flow from (i) a national court’s refusal 
to enforce an international arbitral award, and (ii) a national court’s decision set¬ 
ting aside or vacating the award ... If an award is denied recognition ... it nonetheless 
remains a ‘binding’ award. It can be taken to other jurisdictions, and efforts can be 
made to enforce it anew.”) 
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c. The Article V(l)(e) Loophole 

Because Article V(i)(e) permits vacatur under local law according to local 
standards, this potentially creates a large loophole to the Convention’s oth¬ 
erwise limited defenses to enforcement. Despite its strong purpose to enforce 
awards, the Convention provides for the possibility that a local court will 
vacate an award on a ground that is not among the narrow grounds listed 
in Article V of the Convention. If this happens, most Contracting States will 
refuse to enforce the award, because it was vacated under the law of the 
country where it was rendered. 

d. The Court’s Discretion to Ignore the Article V(l)(e) Loophole 

However, the party who succeeds in vacating an award on the basis of a 
ground not listed in the Convention cannot be assured that another juris¬ 
diction will refuse enforcement. Although in most cases, courts will follow 
Article V(i)(e)’s proscription, and not enforce a vacated award, Article V 
provides courts with some discretion. The first sentence of Article V(i) states 
that recognition and enforcement of the award may be refused (not “must” 
be refused) if the defenses listed in the Article are established. Thus, courts 
have discretion to determine whether they will or will not enforce an award 
vacated in another jurisdiction. 

e. Deference to Local Law under Article VII 

In addition, Article VII of the Convention provides a different loophole lead¬ 
ing in another direction. It permits a party in an enforcing court to take 
advantage of any laws or treaties in the enforcing jurisdiction that are more 
favorable to enforcement of the award than the Convention. This “more 
favorable right” provision may not have been intended by the drafters to 
permit the enforcement of vacated awards, but there appears to be nothing 
in the language of the Convention that would preclude this interpretation. 54 

f. Enforcement of Vacated Awards 

Various courts have taken the position that a vacated award can nonetheless 
be enforceable. In France, for example, the law governing international arbi¬ 
trations provides only five specific grounds on which an appeal can be made 
against a decision that provided for enforcement. 55 The setting aside of an 
award by the court in the country where the award was rendered is not one 
of those specific grounds. Thus, a French court will enforce a vacated award 

54 See Gary H. Sampliner, Enforcement of Foreign Arbitral Awards after Annulment in 
their Country of Origin, 11-9 Mealey’s Int’l Arb. Rep. 17 (1996). 

55 See French New Code of Civil Procedure, art. 1502. See also various rulings in the case of 
Hilmarton v. OTV, from 1994 to 1997, discussed in Hamid G. Gharavi, Enforcing Set 
Aside Arbitral Awards: France’s Controversial Steps Beyond the New York Convention, 
6 J. TransnatT L. & Pol’y 93 (1996). 
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unless the basis for vacating the award was one of the specific grounds listed 
in its law. Article VII permits a party whose award was vacated the ability to 
use more favorable French law to enforce the award in France. Like French 
law, German arbitration law also provides a list of exclusive grounds on 
which an award may be challenged. 56 

Moreover, the European Convention on International Commercial Arbi¬ 
tration also provides that an award will only be set aside on the basis of one 
of the exclusive grounds set forth in the convention. 57 The European Con¬ 
vention applies only to those parties who, when concluding the arbitration 
agreement, have their habitual place of residence or seat in different contract¬ 
ing states. 58 Thus, under the New York Convention, a party from a European 
Convention country whose award had been set aside on a basis not permit¬ 
ted under the European Convention, could nonetheless enforce the award 
in an enforcing jurisdiction that is a party to both the European Convention 
and the New York Convention. Under Article VII of the New York Conven¬ 
tion, the party could use the more favorable provisions under the European 
Convention that would permit enforcement of the award, even though it 
had been annulled at the seat of the arbitration. 59 The European Conven¬ 
tion thus makes the narrow grounds for refusing to enforce awards even 
narrower than the New York Convention, because European Convention 
grounds do not include the fifth defense under the New York Convention - 
that the award has not yet become binding, or that it has been set aside at 
the seat of arbitration - or the last two defenses - lack of arbitrability and 
violation of public policy. 

In the United States, a vacated award was enforced in Chromalloy 
Aeroservices v. Arab Republic of Egypt (“Chromalloy”). 60 A U.S. company 
had obtained an award against the State of Egypt, which was then set aside 
by the Egyptian court. The U.S. court determined that under Article V it had 
discretion whether or not to enforce the vacated award. Applying Article 
VII of the Convention, the court found that the U.S. Federal Arbitration Act 
was more favorable law that should permit the award to be enforced. 61 The 
court also held that in the arbitration clause, the parties had agreed not to 
challenge the award. 62 The Chromalloy decision to enforce has not, however, 
been very influential in subsequent U.S. cases. Some cases have distinguished 

56 See Hans Smit & Vratislav Pechota, National Arbitration Laws, GERB(2)-i5 (2002). 

57 484 U.N.T.S. 349 (1961), art. IX. 

58 See id. art. 1(a). There are 30 members of the European Convention, including most 
but not all of the EU countries (the UK, for example, is not a member) and countries 
as diverse as Cuba, Kazakhstan, and Burkina Faso. 

59 See Emmanuel Gaillard, The Enforcement of Awards Set Aside in the Country of 
Origin, 14 ICSID Review 16, 35-37 (1999). 

60 939 F. Supp. 907 (D. D. C. 1996). 

61 See id., at 909-10. 

6z See id., at 912. 
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Cbromalloy , 63 or have specifically rejected its reasoning/ 4 It does not appear 
today that the reasoning of Cbromalloy, particularly the view that the FAA 
provides grounds for the court to enforce annulled awards, has much, if any, 
precedential value/ 5 

To the extent that local laws can undercut the ability to easily enforce 
an arbitration award, participants will tend to lose confidence in the pro¬ 
cess. That confidence is also undermined, however, if participants have no 
reasonable ability to challenge a tribunal or a procedure that is not fair or 
reasonable. Whether by vacating awards, or by enforcing awards that were 
vacated, courts must try to ensure that the integrity of the arbitral process is 
maintained. It is no doubt for that reason that the drafters of the Convention 
included the additional two defenses, which will be discussed below. 

6. The Last Two Defenses under Article V 

The second subsection of Article V deals with grounds for enforcement that 
can be raised by the court sua sponte. If a court finds that the subject matter 
of the dispute is not arbitrable under the law of its jurisdiction, or if it 
finds that enforcement would be contrary to the country’s public policy, 
then recognition and enforcement may be refused. 

a. Subject Matter not Arbitrable 

A country’s laws may provide that certain types of disputes are not arbi¬ 
trable. For example, child custody disputes, criminal matters, bankruptcy, 
the validity of trademarks or patents, and other kinds of disputes that will 
have an impact on third parties or have some kind of consequences in the 
public domain will usually have to be decided in a court of law. The most 
typical kinds of disputes that are arbitrated are those arising from contrac¬ 
tual or commercial relationships, which parties are considered free to resolve 
without any supervision or interference by the court. 

As noted earlier, in Chapter 4, one kind of dispute that was not considered 
arbitrable until relatively recently was in the area of antitrust, or competition 

63 See Baker Marine (Nig.) Ltd. v. Chevron (Nig.) Ltd., 191 F.jd 194 (2d Cir. 1999); Spier 
v. Calzaturificio Tecnica S.p.A., 71 F. Supp. 2d 279 (S. D. N. Y. 1999). 

64 Four Seasons Hotels and Resorts, B. V. v. Consorcio Barr, S. A., 267 F. Supp. 2d 1335 
(S. D. Fla. 2003). (The question of enforcement of the award falls exclusively under 
the New York Convention, not the FAA.) 

65 In Karaha Bodas Co., LLC v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara 
(“Pertamina”) 364 F. 3d 274 (2004); the Fifth Circuit, in affirming enforcement of an 
award that had been annulled in Indonesia, primarily relied on a doctrine of judicial 
estoppel. Because Pertamina had taken the position before the Arbitral Tribunal and 
the District Court that Swiss law was the procedural law (the arbitration was held in 
Geneva), it was estopped from asserting later that the procedural law was Indonesian. 
The Fifth Circuit therefore held the annulment by the Indonesian court should not bar 
enforcement. 
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law. The reason was that competition law is expected to protect not just the 
individual parties, but the public at large. Arbitrators, on the other hand, 
are expected to be responsible only to resolve the dispute with respect to the 
parties before them, not to represent the public interest. 66 Thus, until fairly 
recently, competition law claims were not arbitrable in many jurisdictions. 
In 1985, however, the U.S. Supreme Court decided that the FAA applied not 
just to contract issues, but to issues arising out of statutory claims involving 
U.S. antitrust law. 67 Although the decision has been criticized, 68 antitrust 
and other statutory claims, including securities and employment law claims, 
are today routinely arbitrated in the United States. In Europe, as well, com¬ 
petition law claims are considered arbitrable. 69 

In some nations, disputes between businesses and their consumers are 
not arbitrable if the arbitration agreement was entered into in advance 
of the dispute. Under the European Union Directive on Unfair Terms in 
Consumer Contracts, 70 most predispute arbitration agreements with con¬ 
sumers are invalid. 71 For a consumer arbitration to take place, the agree¬ 
ment to arbitrate must be entered into after the dispute has arisen. Appar¬ 
ently the Europeans, and most other nations, believe that consumers can 
only reach an informed decision about the choice between arbitration 
and litigation once the dispute has arisen. The United States appears to 
be fairly unique in enforcing predispute arbitration agreements with con¬ 
sumers. 72 The increasing use of mandatory arbitration clauses in adhesion 
contracts in the United States has closed access to the courts for a substantial 


66 Some take the view, however, that an arbitral tribunal does owe a duty to the public 
as well as the parties. See e.g., Lew, et al., supra note 41, at 220-21, § 9-97. 

67 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985). 

68 See, e.g., Philip J. McConnaughay, The Risks and Virtues of Lawlessness: A ‘Second 
Look’ at International Commercial Arbitration, 93 Nw. L. Rev. 453, 481 (1999). 

69 See Eco Swiss China Time Ltd. v. Benetton International N. V., Case C-126/97 [1999] 
ECR I-3055, at 25, para. 41 (“[a] national court to which application is made for 
annulment of an arbitration award must grant that application if it considers that the 
award in question is in fact contrary to Article 85 of the Treaty, where its domestic 
rules of procedure require it to grant an application for annulment founded on failure 
to observe national rules of public policy.”). See also Lew et al., supra note 41, at 201- 
203, §§ 9- 4 -, 9-47, concerning acceptance of arbitrability of competition law issues 
in Europe. (“This European approach has been largely influenced by the prevailing 
opinion in the US case law for antitrust disputes ...”) Id., at 202, § 9-44. 

70 Council Directive 93/13/EEC, 1993 O. J. (L095). 

71 See Christopher R. Drahozal & Raymond J. Friel, Consumer Arbitration in the Euro¬ 
pean Union and the United States, 28 N. C. J. Int’l L. & Com. Reg. 357 (2002) 
(discussing higher level of protection provided to European consumers over U.S. 
consumers); Jean R. Sternlight, Is the U.S. Out on a Limb? Comparing the U.S. 
Approach to Mandatory Consumer and Employment Arbitration to that of the Rest 
of the World, 56 U. Miami L. Rev. 831 (2002) (discussing uniqueness of practice of 
United States in forcing consumers to arbitrate). 

71 See Sternlight, supra note 71. 
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segment of consumers, and has eliminated jury trials in most consumer 
cases. 73 

The arbitrability of various matters may vary widely from jurisdiction 
to jurisdiction. Therefore, before parties begin an arbitration in a particular 
jurisdiction, they should consult with local counsel to ensure that the matters 
they intend to arbitrate are arbitrable. In general, however, there are few cases 
where awards have been denied on the ground of nonarbitrability. 74 

b. Public Policy 

The Convention provides in Article V(2)(b) that recognition or enforcement 
of an arbitral award may be refused if a court finds that it would be con¬ 
trary to the public policy of that country. Public policy is not defined in the 
Convention, and thus presents the possibility of another broad loophole for 
refusing enforcement. On the whole, however, most courts have viewed this 
defense narrowly, in keeping with the Convention’s pro-enforcement pur¬ 
pose. One of the most-cited explanations of the concept comes from the case 
of Parsons & Whittemore Overseas Co., Inc. v. Societe Gene'rale de 1 ’Industrie 
du Papier, 75 where the U.S. Second Circuit Court of Appeals, in affirming 
the enforcement of an arbitral award against an American company, stated 
that “the Convention’s public policy defense should be construed narrowly. 
Enforcement of foreign arbitral awards may be denied on this basis only 
where enforcement would violate the forum state’s most basic notions of 
morality and justice.” 76 

Although a number of countries construe the public policy defense nar¬ 
rowly, there is room for it to be used parochially to protect national political 
interests. To the extent that a country does this, it undermines the utility of 
the Convention. For example, the Turkish Supreme Court in 1995 refused to 
enforce an ICC award where the tribunal in Zurich had applied Turkish sub¬ 
stantive law, but the procedural law of the canton of Zurich. 77 The Turkish 
Court held that by not applying both Turkish substantive law and Turkish 
procedural law, the arbitrator had violated Turkish public policy. 78 Not only 
did this appear incorrect, but there was no material difference in the pro¬ 
cedural law of Turkey and the procedural law applied. 79 Here, the Turkish 

73 See Jean R. Sternlight, Mandatory Binding Arbitration and the Demise of the Seventh 
Amendment Right to a jury Trial, 16 Ohio St. J. Disp. Res. 669 (2001). 

74 See Lew et al., supra note 41, at 721, n. 171. 

75 508 F.2d 969 (2d Cir. 1974). See also, Karaha Bodas Co., L.L.C. v. Perusahaan Per- 
tambangan Minyak Dan Gas Bumi Negara, 364 F.3d 274, 306 (2004) (“The general 
pro-enforcement bias informing the convention... points to a narrow reading of the 
public policy defense.) Citation omitted. 

76 508 F.2d, at 974. 

77 See Kerr, supra note 34, at 140. 

78 See id. 

79 See id. 
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court used public policy as a basis for refusing enforcement on a point of 
law, and one that did not matter to the ultimate decision. This appears to be 
an unfortunate use of the public policy defense as a basis to reach a decision 
more favored by the Turkish court. 

Although there are occasional examples of misuse of the public policy 
defense, in most countries courts have been reluctant to refuse enforcement 
on public policy grounds. In fact, awards are so rarely refused enforcement 
on grounds of public policy that some commentators have urged courts to 
reconsider the application of the public policy defense of Article V(z)(b) to 
make it more than a theoretical defense, and to apply it somewhat more flex¬ 
ibly as a basis for refusing enforcement where enforcement would condone 
unjust or improper results. 80 


CONCLUSION 

Overall, the New York Convention has been one of the most successful inter¬ 
national treaties. Along with other conventions that support the enforcement 
of international awards, it has contributed to the growth of international 
arbitration as a preferred method of resolving disputes. Parties are willing to 
engage in international arbitration because they have confidence that if they 
obtain an award, it will be readily enforceable in almost any country in the 
world where the award debtor’s assets can be found. 


80 See, e.g., Eloise Henderson Bouzari, The Public Policy Exception to Enforcement of 
International Arbitral Awards, Implications for Post-NAFTA Jurisprudence, 30 Tex. 
Int’l L. J. 205, 217-18 (1995) (“ [T]he equitable path for article V(2)(b) jurisprudence to 
take would be ... [to preserve] a deferential stance toward arbitration while recognizing 
that the court system need not condone the unjust results that are sometimes reached 
in alternative dispute resolution.”). 
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Investment Arbitration 


A. GROWTH OF FOREIGN INVESTMENT AND INVESTMENT ARBITRATION 

Foreign investment is a critical component of the world’s economy. Global 
flows of investment in 2006 amounted to U.S. $1.2 trillion. 1 * Although the 
highest capital inflows in any single country went to the United States, record 
levels were attained in Africa, Asia, South-East Europe and the Common¬ 
wealth of Independent States." Because many developing countries do not 
have the capital, technology, or other resources needed to modernize their 
infrastructure and develop their industries, foreign investment is seen as cru¬ 
cial to making them more competitive in a global economy. Developed coun¬ 
tries, as well, know the importance of attracting foreign investment. Invest¬ 
ment to developed countries in 200 6 reached U.S. $800 billion, an increase 
of 48% over the previous year. 3 It is thus not surprising that many countries 
have actively sought ways to encourage foreign investment. 

Foreign investors who are considering major capital-intensive projects 
such as the financing and development of a power plant, the construction 
of a 5,000 unit housing project, the building of long-distance oil and gas 
pipelines, or the development of transportation or communications infras¬ 
tructure want assurances that their investments will not be taken over (expro¬ 
priated) by the host country or so undermined by changes in the host 
country’s regulations or laws that the investment is constructively expro¬ 
priated. They also want a way to resolve disputes that does not depend upon 
the courts of the host country, for fear that they will not receive fair and 
equal treatment in those courts when the opposing party is the State or a 


1 See UNCTAD Investment Brief, No. 1, 2007 (“Foreign Direct Investment Surged Again 
in 2006”). UNCTAD is the United Nations Conference on Trade and Development. 
Investment Brief, No. 1 is available at www.unctad.org. 

1 See id. The Commonwealth of Independent States is an alliance of former Soviet 
Republics. 

3 See supra note 1. 
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State entity. The need for investors to feel secure in their investments has 
led national governments to take steps to make their laws and rules more 
investor friendly. Many have adopted investor protection legislation, and 
have entered into bilateral and multilateral investment treaties. 

As investments have increased worldwide, so have arbitrations to resolve 
investor-State disputes. The obvious alternative to litigation in local courts 
is to provide for international arbitration. Provision for disputes to be arbi¬ 
trated can generally be found in an investment agreement between the 
investor and the State or State entity, and in investment legislation and 
treaties. One of the disputed issues today is whether or when claims of a 
breach of an investment agreement are so severe that they become a viola¬ 
tion of an investment treaty. This and other issues will be discussed below, as 
this chapter focuses on arbitration under the aegis of investment agreements 
and investment laws and treaties. 


B. INVESTOR PROTECTION 

1. The Washington (ICSID) Convention 

a. Background 

In 1965, the World Bank 4 sponsored a treaty to promote foreign investment 
by establishing a neutral forum for the resolution of investment disputes 
between States and nationals of other States. Known as the Washington 
Convention, 5 and also as the ICSID Convention, the treaty created an orga¬ 
nization to deal with investment disputes: the International Centre for the 
Settlement of Investment Disputes (“ICSID”). ICSID is an autonomous inter¬ 
national organization with close links to the World Bank. 

After a somewhat slow start, ICSID today is playing an important role 
in the investment community. 6 Traditionally, cases resolved by ICSID were 
based on arbitration provisions in parties’ investment contracts. Subse¬ 
quently, there was a period when ICSID cases were also based on the con¬ 
sents of governments as expressed in their national legislation on investor 
protection. 7 In the most recent decade, however, most cases have been 

4 The World Bank is made up of two international development institutions: the Interna¬ 
tional Bank for Reconstruction and Development (IBRD) and the International Devel¬ 
opment Association (IDA). 

5 The formal name for the Washington Convention is the Convention on the Settlement 
of Investment Disputes Between States and Nationals of Other States. Available at 
http://www.worldbank.0rg/icsid/basicdoc-archive/9.htm. 

6 As of May 9, Z007, the number of countries adhering to the ICSID Convention was 
144. http://www.worldbank.org/icsid/. 

7 See ICSID, News from ICSID, at iz, Vol. zi. No. 1 (Summer Z004). Available at 
http://www.worldbank.org/icsid/news/news.htm. 
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based on the arbitration provisions of bilateral and multilateral investment 
treaties. In ICSID’s fiscal year 2006, twenty-one of twenty-six new cases 
registered with the Centre were based on bilateral and/or multilateral invest¬ 
ment treaties. 8 Only five were based on arbitration provisions in investment 
contracts. 

The twenty-six new cases registered in 2006 are indicative of the expand¬ 
ing use of ICSID by investors and States. It took from 1966 until the end of 
the 1980s - almost twenty-five years - for ICSID to register its first twenty- 
six cases. 9 By the end of fiscal year 2006, however, ICSID had registered in 
total, since its inception, 210 cases. 10 Although the number of cases may 
appear small, the dollar amount of these cases is usually quite large, and the 
issues rather complex. The increase in cases, which began in the 1990s, is 
attributable to the proliferation of bilateral investment treaties, which will 
be discussed below, in Section 2. 

b. ICSID Jurisdictional Requirements 

ICSID, which is located at the World Bank headquarters in Washington, 
D.C., has an Administrative Council and a Secretariat. A staff member of 
the Secretariat serves as the Secretary for each of the ICSID tribunals. ICSID 
has several sets of rules, including the Institution Rules, which set forth the 
procedure for beginning an arbitration or a conciliation. It has separate rules 
governing procedures for conciliation or arbitration. 

There are three jurisdictional requirements parties must meet in order to 
have a dispute resolved by ICSID. First, both parties must have consented 
to arbitrate or conciliate pursuant to ICSID Rules. Second, one party must 
be a Contracting State, and the other party must be a national of a different 
Contracting State. Third, the dispute must be a legal dispute arising directly 
out of an investment. 

i. Consent. The fact that a Contracting State is a party to the ICSID Con¬ 
vention does not automatically mean that it has agreed to submit disputes 
to ICSID’s jurisdiction. That consent must be found elsewhere. It may be 
found in a contract with the investor that contains an arbitration clause, or 
in national legislation, or in an investment treaty. Complications can arise if 
the State’s consent to an ICSID arbitration is found in a bilateral investment 
treaty, but the investor and the State or a State Agency nonetheless have 
entered into a contract which does not provide for arbitration. It could hap¬ 
pen that the investor’s treaty claims would still be arbitrated, while contract 

8 See ICSID, ICSID Annual Report, 5 (2006). Available at http://www.worldbank. 

org/icsid/. 

9 See ICSID website, “List of Concluded Cases,” available at http://www.worldbank. 

org/icsid/cases/conclude.htm. 

10 See supra, note 8, at 3. 
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claims would be decided in accordance with the provisions of the investment 
contract. In practice, however, the investor will often try to arbitrate all of 
its claims under the investment treaty. 11 

When the host country is party to an investment treaty, or when national 
legislation provides for arbitration of disputes, the provisions relating to 
arbitration are generally considered to be an offer to arbitrate, which can 
be accepted by an investor. There may, however, be certain preconditions 
that are part of the offer, such as a six-month notice period before the host 
country’s offer can be accepted. 

The investor’s acceptance could be in a written letter of acceptance. How¬ 
ever, the investor is also considered to have accepted the offer to arbitrate if 
it files a request for arbitration with ICSID. The host country’s offer in the 
treaty or legislation is generally considered irrevocable, so it cannot change 
its position once it has entered into an agreement with an investor in which 
it consents to arbitrate . IZ 


ii. Contracting State or National of Another Contracting State. It is not dif¬ 
ficult to establish which states are Contracting States. That information is 
available on the ICSID website. 13 More complicated, however, is the situa¬ 
tion where the party to the investment agreement in the host country is not 
the Contracting State itself but an agency or a subdivision of the Contracting 
State, such as a geographic region or a municipality, or a public sector enter¬ 
prise. Before such a region or entity can be subject to ICSID jurisdiction, 
two requirements must be met. First, the Contracting State must designate 
to the Centre that the constituent subdivision or agency is subject to its juris¬ 
diction. 14 Second, the Contracting State must indicate its approval to the 
consent of the subdivision or agency, or notify the Centre that State approval 
is not required. 15 An investor dealing with a subdivision or agency should 
therefore include in its arbitration clause a provision that would ensure that 
these requirements are met. An appropriate clause to accomplish this result 
is provided by ICSID on its website. 16 


11 The difference in investment contract claims and treaty claims and the overlap between 
them will be discussed infra in Section C. 

IZ See Alcoa Mineral of Jamaica v. Gov’t of Jamaica, IV Yearbook Commercial Arbi¬ 
tration at 206, 207 et seq. (1979) (Tribunal found that Jamaica could not unilater¬ 
ally withdraw consent to arbitration contained in investment agreement. Jamaica had 
attempted to avoid an arbitration involving the mining of bauxite by notifying ICSID 
that ICSID would no longer have jurisdiction over disputes in Jamaica arising out of 
an investment relating to minerals or other natural resources.). 

13 See http://www.worldbank.org/icsid/ for current list. 

14 See ICSID Convention, supra , note 5, art. 25(1). 

15 See id. art. 25(3). 

16 See Model Clause 5, available at http://www.worldbank.org/icsid/model-clauses- 
en/main-eng.htm. 
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Meeting the above requirements, however, does not necessarily mean that 
the host State itself has consented to arbitration. Independent consent by the 
host State must be provided before a claim can be raised directly against it in 
an ICSID tribunal. 17 This may be available, however, by means of a bilateral 
or multilateral investment treaty. 

The definition of a “National of another Contracting State” also raises 
some issues. Generally, a national is an individual who is a citizen, or an 
entity organized or incorporated in the Contracting State. Nationality is 
determined as of the date on which the parties consent to arbitrate. 

A more complicated question is whether an entity which is incorporated 
locally but owned by foreign investors meets the ICSID jurisdictional require¬ 
ment of being a national of another Contracting State. In many cases, some¬ 
times because local laws or regulations require it, a foreign investor will 
incorporate a subsidiary in the host State, which will serve as the vehicle for 
its investment in that State. The question then is whether the nationality of 
the subsidiary-investor is local, that is, the same as the host State - which 
would not meet the ICSID jurisdictional requirement - or whether the sub¬ 
sidiary’s nationality is determined by the foreign company that controls the 
subsidiary. 

To deal with this issue, the ICSID Convention provides that a ‘“National 
of another Contracting State’ means... any juridical person... which, 
because of foreign control, the parties have agreed should be treated as a 
national of another Contracting State for the purposes of this Convention.” 18 
Thus, even though the dispute may be between the Contracting State and the 
subsidiary that is located in the Contracting State, an ICSID arbitration will 
be available if the parties agree that the subsidiary is controlled by a national 
in a foreign state. In addition, however, tribunals have held that even if there 
was no express agreement about nationality based on foreign control, if the 
Contracting State knew that the local entity was controlled by an investor in 
a foreign state, 19 or if the Contracting State signed an investment agreement 
with a local subsidiary in which it agreed to the ICSID arbitration clause, 10 
the ICSID requirement can be met. 

17 See Lucy Reed, Jan Paulsson, & Nigel Blackaby, Guide to ICSID Arbitration, 21 
(2004). 

18 ICSID Convention, supra note 5, art. 25(2)(b). 

19 See, e.g., Amco Asia Corp. and others v. Republic of Indonesia, Decision on Jurisdic¬ 
tion, 23 ILM 351, 359 et seq. (1984). 

10 Liberia Eastern Timber Corp. (LETCO) v. Republic of Liberia, ICSID Case No. 
ARB/83/2, Decision on Rectification (17 June, 1986), 2 ICSID Reports 346 (1994), 
2 6 ILM 647, *653 (“When a Contracting State signs an investment agreement, con¬ 
taining an ICSID arbitration clause, with a foreign controlled juridical person,... the 
Contracting State could be deemed to have agreed to [ICSID jurisdiction] by having 
agreed to the ICSID arbitration clause. This is especially the case when the Contracting 
State’s laws require the foreign investor to establish itself locally as a juridical person 
in order to carry out an investment.”). 
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Instead of depending upon a tribunal’s interpretation about nationality, 
however, prudent counsel should include in any investment contract that 
contains an ICSID arbitration clause a stipulation as to the nationality of the 
investor. ICSID provides model clauses on its website that deal specifically 
with this issue. 11 


iii. Legal Disputes and Investments. The ICSID Convention does not define 
either legal disputes or investments, and for the most part, tribunals have 
interpreted both of these terms broadly. A legal dispute is generally con¬ 
sidered to apply to a dispute over any legal right or obligation, or over 
any remedy for a breach of a legal obligation. An investment is basically a 
project or transaction having economic value. Tribunals have considered 
many different kinds of assets, projects, or transactions as investments, 
including not only capital contributions and other equity investments, but 
also nonequity investments such as construction and infrastructure projects, 
service contracts, transfers of technology, and even the issuing of promissory 
notes. 21 

There are limitations, however. A mere commercial sale may not qualify 
as an investment. 13 Moreover, expenses that a party incurred in pursuing 
a possible investment in a proposed power project that never materialized 
were found by a tribunal not to be an investment under the pertinent bilateral 
investment treaty. 14 


c. Special Features of ICSID Arbitrations 

i. Delocalization. An ICSID arbitration is entirely delocalized. The law of 
the place of arbitration generally has no impact at all on the ICSID arbitra¬ 
tion process. It makes sense that court involvement would be excluded in 
arbitrations between a Contracting State and an investor, because the Con¬ 
tracting State would not expect to submit to the laws of another country, and 
the investor does not want to submit to the laws of the Contracting State. 


21 See Model Clauses 6 and 7. Available at http://www.worldbank.org/icsid/model- 
clauses-en/main-eng.htm. 

12 See Reed et al., supra note 17, at 15, note 18, citing: Salini Costruttori S.p.A. and 
Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision on 
Jurisdiction (23 July, 2001), 42ILM 609 (2003); Fedax N. V. v. Republic of Venezuela, 
ICSID Case No. ARB/96/3, Decision on Objections to Jurisdiction (11 July, 1997), 5 
ICSID Reports 183 (2002). 

23 See Redfern & Hunter et al., Law and Practice of International Commercial Arbitra¬ 
tion, 482, §11-11(2004) (“ICSID Secretary-General refused to register a case that was 
merely a commercial sale because it did not qualify as an investment.”). 1985 ICSID 
Annual Report 6. 

24 See Reed supra, note 17, at 15, citing Mihaly Int’l Corp. v. Democratic Socialist Repub¬ 
lic of Sri Lanka, ICSID Case No. ARB/00/2 (15 March, 2002) 17 ICSID Review - 
Foreign Investment Law Journal 142 (2002). 
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The tribunal deals with interim measures, unless the parties agree other¬ 
wise. 15 In addition to interim measures being usually limited to the tribunal’s 
discretion, there is also no review of a tribunal’s award by a court. Instead, 
ICSID has a procedure for review of the award by another tribunal, called an 
“ad hoc committee.” The three-member committee, which is appointed by 
the Chairman of the Administrative Council, can annul the award, or par¬ 
tially annul it, but it cannot modify it in any way. In reviewing the award, 
the committee cannot consider the merits of the award. There are only five 
grounds for annulment: 

• The tribunal was not properly constituted. 

• The tribunal manifestly exceeded its powers. 

• There was corruption on the part of a member of the tribunal. 

• There was a serious departure from a fundamental rule of procedure. 

• The award did not state the reasons on which it is based. 16 

In practice, parties do not usually challenge the proper constitution of the 
tribunal, or corruption of a tribunal member. Rather, annulments are usually 
sought on the other three grounds: (i) the tribunal exceeded its powers, (z) 
or there was a serious departure from a fundamental rule of procedure, or 
(3) the tribunal did not provide reasons for the award. Frequently, all three 
of these reasons are raised. If the award is annulled, the parties may submit 
the dispute to yet another tribunal, which may again be reviewed by an 
ad hoc committee. Although, in the early years, there was criticism of the 
number of awards annulled, over time, the annulment procedure has been 
perceived as working as intended - to protect against any serious problems 
in the integrity of the arbitral process. 


ii. Recognition, Enforcement, and Execution. When a party takes steps to 
recognize and enforce an ICSID award, if it is a monetary award, the enforc¬ 
ing court is required to treat it as though it were a final judgment of a court 
in that state. 17 Thus, there is no court review of a monetary award at the 
enforcement stage. Rather, enforcement is automatic. With respect to a non¬ 
monetary award, however, there is automatic recognition of the award as 
binding, but enforcement is not automatic. Thus, enforcement would be sub¬ 
ject to the New York Convention, if applicable, or subject to other applicable 
treaties or laws. 18 

25 See ICSID Convention, supra note 5, art. 47. 

26 See ICSID Convention, supra note 5, art. 52(1). 

27 See id. art. 54(1). 

28 See id. See also, Reed, et al., supra note 17, at 106. 
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The ICSID Convention differentiates between the enforcement of an 
award and the execution of an award. In many jurisdictions, enforcement 
(that is, actually collecting from the award-debtor the money owed, or other¬ 
wise ensuring compliance with the award) is synonymous with execution. For 
ICSID purposes, on the other hand, there is a difference. It is not entirely clear 
what enforcement means under ICSID, although it is evident that “recog¬ 
nition” is the official acknowledgment that an award is final and binding. 
Taken together, recognition and enforcement under ICSID appear to refer to 
all the steps taken up to the execution of an award. 2 - 9 Execution means the 
actual collection of the money awarded. The reason the difference is impor¬ 
tant is that while recognition and enforcement of a monetary award are 
automatic, execution of the award is subject to the local rules of the enforc¬ 
ing jurisdiction. 30 Thus, at this point, delocalization ends, and the ability to 
execute against the award-debtor’s assets will depend upon the local rules 
on execution of a final judgment. 31 

The governing of execution procedures by local law is particularly sig¬ 
nificant with respect to the local jurisdiction’s rules on sovereign immunity. 
The Convention devotes an entire article to making clear that the laws of the 
place of execution pertaining to sovereign immunity are not limited to any 
degree by the Convention’s rules on recognition and enforcement. Article 55 
provides, “Nothing in Article 54 shall be construed as derogating from the 
law in force in any Contracting State relating to immunity of that State or 
of any foreign State from execution.” 31 

Article 55 should serve as a red flag to investors and their counsel to be 
very aware of the pertinent local laws on sovereign immunity. It is worth 
noting that in many countries, the laws provide that a waiver of sovereign 
immunity with respect to arbitration does not mean sovereign immunity has 
been waived with respect to execution of an award. The investor should try, 
if possible, to obtain in advance from the Contracting State a specific waiver 
of immunity from execution against assets. 33 

Even if such a waiver is impossible to negotiate, investors can take some 
comfort in the fact that most parties have traditionally complied voluntarily 
with ICSID awards. It is no doubt helpful that ICSID has close links to the 
World Bank. Contracting States probably do not want to be viewed as recal¬ 
citrant by World Bank authorities. Noncompliance with an ICSID award 
could conceivably cause a Contracting State to be regarded less favorably by 
the World Bank at a future point when the State sought loans and credit. 

29 See id. Reed et al., at 95. 

30 See ICSID Convention, supra note 5, art. 54(3). 

31 See id. 

31 See id. art. 55. 

33 See Reed et al., supra note 17, at 109. 
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Moreover, if a Contracting State does not comply with an ICSID award, 
then the investor’s own country can, under Article 64 of the ICSID Conven¬ 
tion, bring a claim before the International Court of Justice. 34 


iii. Publication of Awards. While information about most international arbi¬ 
trations is confidential, records of the existence, status, and disposition of 
ICSID awards are made available on the ICSID website. If both parties 
consent, ICSID can publish the awards. 35 Whether or not the parties con¬ 
sent, however, ICSID must promptly publish “excerpts of the legal rules 
applied by the Tribunal.” 36 In addition, the parties themselves may publish 
the awards. As a result, most ICSID awards are publicly available, which 
permits the development of a jurisprudence of investor-State arbitrations 
under the ICSID Convention. 

d. Additional Facility Rules 

In 1978, ICSID adopted Additional Facility Rules for administering arbitra¬ 
tions for certain kinds of proceedings that fall outside the scope of the ICSID 
Convention. For example, these proceedings may involve a situation where 
either the State is not a party to the ICSID Convention, or the investor is 
not a national of a Contracting State. 37 The use of the Additional Facility 
is, however, subject to the specific consent of the Secretary-General. 38 Thus, 
parties who wish to avail themselves of ICSID’s Additional Facility should 
plan ahead and seek approval of the Secretary General by submitting to the 
ICSID a draft of their proposed agreement. 39 

Arbitration proceedings under the Additional Facility Rules are not sub¬ 
ject to the ICSID Convention, although many principles from the Convention 

34 See id., at 109-10. 

35 See ICSID Arbitration Rules, Rule 48(4). 

36 See id. One of the changes in the arbitration rules that ICSID amended in 2006 was 
that ICSID is now required to publish promptly the legal reasoning underpinning an 
award. The change in the rule added the requirement of promptness, and made the 
obligation mandatory rather than precatory. 

37 On its website, ICSID describes the applicability of the Additional Facility Rules as 
follows: (i) fact-finding proceedings; (ii) conciliation or arbitration proceedings for the 
settlement of investment disputes between parties one of which is not a Contracting 
State or a national of a Contracting State; and (iii) conciliation and arbitration pro¬ 
ceedings between parties at least one of which is a Contracting State or a national of 
a Contracting State for the settlement of disputes that do not arise directly out of an 
investment, provided that the underlying transaction is not an ordinary commercial 
transaction. Available at www.worldbank.org/icsid. 

38 Additional Facility Rules, art. 4(1). 

39 Article 4(1) of the Additional Facility Rules provides that “ [t]he parties may apply for 
such approval... by submitting to the Secretariat a copy of the agreement concluded 
or proposed to be concluded between them...” 
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are incorporated into the Rules. However, the major significance of the 
inapplicability of the ICSID Convention is that the Convention’s provisions 
on recognition and enforcement do not apply. Rather, an Additional Facility 
award, like an award under the auspices of the ICC or the LCIA, is subject 
to enforcement under the New York Convention. It is for this reason that the 
Additional Facility Rules on arbitration require that arbitration proceedings 
be held in States that are parties to the New York Convention. 40 

2. Bilateral Investment Treaties (BITs) 

a. Background 

As noted above, one of the reasons for the increase in ICSID arbitrations 
is the proliferation of bilateral investment treaties containing arbitration 
provisions. Bilateral investment treaties (BITs) provide mutual protections 
for qualifying investors. For example, when Country A enters into a BIT 
with Country B, investors from Country A have certain protections for their 
investments in Country B, and investors from Country B have those same 
protections for their investments in Country A. As the name indicates, bilat¬ 
eral treaties are only between two countries, but Country A may be a party 
to 30 or 40 BITs, each with a different country. 41 For example, as of June 1, 
2006, Canada had concluded 25 BITs, 23 of which are in force. Chile had 
concluded 51 BITs, 39 of which are in force. By the end of 2005, almost 
2,500 BITs had been concluded. 41 

Because each BIT is negotiated between two different sovereign States, 
the contents of different BITs may vary substantially. Thus, any investor 
should carefully review the pertinent BIT in planning for an investment. 
BITs may define differently, for example, the investors who are covered and 
the investments that are protected, and may impose certain requirements on 
the investor’s conduct as a precondition to the State’s engaging in arbitration. 

b. Substantive Rights 

Despite many variations, there tend to be some common features in most 
BITs. Listed below are a number of substantive rights that may be included 

40 Arbitration (Additional Facility) Rules, art. 19. 

41 See www.unctad.org. On its website, UNCTAD maintains lists by country of BITS that 
have been concluded. 

42 See The Entry into Force of Bilateral Investment Treaties (BITs), UNCTAD/WEB/ 
ITE/IIA/2006/9. Available at www.UNCTAD.org. Only about 1,900 (75.8 %) of the 
treaties had entered into force, however. As time passes, after a BIT has been concluded, 
a higher percentage will enter into force. For BITs concluded in 1996 and earlier, 90% 
were in force by the end of 2005. See id., at 2. The lag time is attributable to the often 
complicated or cumbersome process for approval or ratification in both countries. 
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among the protections usually provided by BITs, along with a thumbnail 

sketch of how the rights are generally understood. 

• Fair and equitable treatment - This essentially requires States to provide a 
reasonably stable investment environment, consistent with investor expec¬ 
tations. 43 

• Full protection and security - The investor should not suffer physical 
destruction of its property, or be subjected to serious threat of physical 
destruction. According to a number of tribunals, however, this right is not 
limited to protection from physical interference, but includes the right to 
be free from any act or measure that constitutes inequitable treatment. 44 

• Protection against uncompensated expropriation or nationalization - If a 
government expropriates or nationalizes an investment, it must be for a 
public purpose, not be done in a discriminatory manner, and the investor 
must be promptly and adequately compensated. State actions that sub¬ 
stantially diminish the value of an investment may also be treated as an 
expropriation. 

• National treatment - The host country must treat the investor as well as 
it treats its own nationals. There may be exceptions provided for certain 
industries. 

• Most favored nation treatment - The host country must treat the investor 
as well as it treats any other investor from another country. There may be 
exceptions provided for certain industries. 

• Free transfer of funds - Funds related to the investment may be moved 
freely in and out of the host country. 

• Obligation to observe specific investment undertakings - Sometimes called 
“umbrella clauses,” these clauses require the State to observe all of its 
obligations. There is a lack of agreement among tribunals as to whether 

43 See Reed et al., supra, note 17, at 48. There is, however, a controversy about whether 
fair and equitable treatment should be based on a minimum international standard, 
or simply plain meaning. NAFTA’s Free Trade Commission has stated that fair and 
equitable treatment “do[es] not require treatment in addition to or beyond that 
which is required by the customary international law minimum standard of treat¬ 
ment of aliens.” (www.naftaclaims.com/files/NAFTA_C0mm_1105_Transparency.pdf). 
However, tribunals under certain BITs apply the plain meaning discerned by each tri¬ 
bunal based on the text of the BIT and the facts and circumstances of a particular 
case. See Richard H. Kreindler, Perspectives on State Party Arbitration: The Future 
of BITs - The Practitioner’s Perspective, 23 Arb. Int. 43, 51-55 (2007). See also, 
Compania de Aguas del Aconquija, S.A. & Vivendi Universal v. Argentine Repub¬ 
lic, ICSID Award, 202, para. 7.4.7 (2.007) (“The Tribunal sees no basis for equating 
principles of international law with minimum standards of treatment.”) Available at 
http://ita.law.uvic.ca/chronological_list.htm. 

44 See Vivendi, supra, note 43, at 206-209, paras. 7.4.15-7.4.17 (Obligation to provide 
full protection and security not limited to acts or measures “which threaten physical 
possession or the legally protected terms of operation of the investment.”). Id., at 
para. 7-4-I5- 
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application of an umbrella clause will cause a breach of an investment 
agreement to amount to a breach of a treaty obligation. 45 

A BIT may also deal with other issues, such as transparency, domestic 
labor laws, disclosure of information, and taxation. 

c. Enforcing Rights under a BIT 

Although many BITs provide for arbitration of disputes, there may be vari¬ 
ous requirements that an investor must meet before arbitration can be com¬ 
menced. In some cases, there may be a period of about three to six months in 
which it is expected that parties will attempt to resolve the dispute through 
consultation and negotiation. These settlement attempts may include using 
nonbinding mediation or conciliation. Usually, the consultation period is 
triggered by a letter from the investor to the State. The letter should go to 
top officials of the State, and not just to the head of a State entity who 
perhaps signed the investment contract. 

In a few BITs, there is a precondition that the investor is required to first 
try to resolve its dispute in the courts of the host country. 46 Generally, if 
the dispute has not been resolved by the local courts within a specified time 
period, then the State will be required to arbitrate. 

Sometimes the BIT will provide a number of options to the parties about 
how they can proceed to resolve a dispute. The BIT may give the parties, 
or perhaps just the investor, the option to bring an ICSID arbitration, an 
arbitration with a different arbitral institution, an ad hoc arbitration, or 
an action in the local courts of the Contracting State. A BIT that provides 
such options will also frequently provide that once a party has selected an 
option, the other options are no longer available. This is commonly known 
as a “fork in the road” provision. When this kind of provision exists in 
the applicable BIT, the investor should exercise care before raising claims 
in a domestic court, because this action could preclude the possibility of an 
ICSID arbitration or an arbitration with another institution or other rules. 

3. Multilateral Investment Treaties 

Multilateral investment treaties contain many protections similar to those 
found in BITs. They also tend to provide for international arbitration of 
disputes. A typical choice of forum includes ICSID, or other arbitral institu¬ 
tions. The 1994 North American Free Trade Agreement (NAFTA), 47 which 

45 See infra , section C. 

46 See Reed et al., supra note 17, at 57-58, describing the Argentina-Netherlands BIT, 
which entered into force in 1994. It requires a negotiations period and then, if the 
dispute is not settled, submission to local courts. Arbitration is permitted only if no 
final decision is provided by the court after 18 months. 

47 32 I. L. M. 289 (pts. 1-3); 32. 1 . L. M. 605 (pts. 4-8) (entered into force Jan.1, 1994). 
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includes Canada, the United States and Mexico, provides that a disputing 
investor may submit an arbitration claim under the ICSID Convention if both 
parties are Contracting States of the Convention, or under the Additional 
Facility Rules of ICSID, or under theUNCITRAL Arbitration Rules. 4fi How¬ 
ever, among the three countries, only the United States is currently a party 
to the ICSID Convention, so investor claims under NAFTA are brought 
under the Additional Facility Rules or the UNCITRAL Rules. 49 Because 
many provisions of NAFTA are similar to the substantive and procedural 
issues in a number of BITs, rulings under the more well-known NAFTA 
cases have tended to influence the jurisprudence of international investment 
arbitrations. 

Another important multilateral treaty is the Energy Charter Treaty. 50 It 
was signed in December 1994 and entered into force in April 1998. As of 
May 2007, forty-eight states had deposited instruments of ratification, 
approval, or accession to the Treaty. 51 The Energy Charter website states 
that “[t]he fundamental aim of the Energy Charter Treaty is to strengthen 
the rule of law on energy issues by creating a level playing field of rules to be 
observed by all participating governments, thereby mitigating risks associ¬ 
ated with energy-related investments and trade.” 51 Investors covered by the 
Energy Charter Treaty have three choices as to arbitration procedures: (1) an 
ICSID arbitration, or, if they do not meet the jurisdictional requirements, the 
Additional Facility Rules; (2) an arbitration under the UNCITRAL Rules; or 
(3) an arbitration under the aegis of the Arbitration Institute of the Stockholm 
Chamber of Commerce. 53 

Similar to BITs, multilateral investment treaties contain provisions 
designed to protect cross-border investors and provide for settlement of 
investment disputes. By taking investment disputes out of the domestic 
courts, these treaties lessen the risk that harm to the investor resulting 
from arbitrary or unfair acts of the Contracting State will go unremedied. 
The treaties thereby encourage investment by providing recourse to neutral 
dispute resolution in the event an investor would be subject to unfair state 
action. 

4. Investor Protection Legislation 

Some States, in order to encourage investment, adopt investor protection 
laws. These laws generally provide some of the same protections that are 

48 See id. art. 1120. 

49 Canada signed the ICSID Convention on December 15, 2006, but as of August 
2007, the Convention was not in force for Canada. Enactment of implementation 
legislation must occur before Canada can deposit its instrument of ratification. See 
www.worldbank.org/icsid. 

5 ° 34 ILM 381 (1995). 

51 See http://www.encharter.org/. 

51 See http://www.encharter.org/index.php?id=7. 

53 Energy Charter Treaty, supra note 50, art. 26(4). 
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found in BITs, such as national treatment, and protection against uncompen¬ 
sated expropriation or nationalization. In addition, the laws often contain an 
offer to submit to ICSID arbitration. Counsel for a potential investor should 
read such legislation very carefully to understand what the investor must 
do in order to accept the State’s offer to arbitrate. Normally, the investor’s 
consent must be in writing. It is best if the investor accepts the offer early, 
because otherwise the State may be able to withdraw its offer, for example, 
by amending or repealing the investor protection legislation. 54 


C. OVERLAP OF TREATY-BASED RIGHTS AND CONTRACT-BASED RIGHTS 
1. The Source of the Right 

There are fundamental differences between treaty arbitrations, which are 
based on a treaty between two sovereign States, and commercial arbitra¬ 
tions, which are based on a contract between two private entities. In treaty 
arbitrations, the role of the State and the application of a treaty necessar¬ 
ily implicate public international law. Although traditionally, international 
treaties do not provide rights to individuals, in most investment treaties, 
States have intended to permit individuals to assert claims under the treaty 
against the State party. The purpose of arbitration provided by the treaty 
is to avoid a perception of unfair advantage for the State, thereby giving a 
comfort level to investors that will encourage them to invest. 

In many investment situations, however, the State will have obligations 
both under a treaty and under a contract. The investor will typically enter 
into a contract with the State or a State agency, which will govern the parties’ 
contract rights and obligations. If the parties are also subject to the provisions 
of an investment treaty, the investor’s contract rights will be different from 
the treaty-based rights, with the contract rights generally being much more 
specific. In addition, the contract is likely to provide for resolving disputes 
by a method that may be different from the method provided in the treaty. 
For example, the contract may provide for disputes to be resolved in the 
courts of the Contracting State, rather than by arbitration, and may further 
assert that the courts of the Contracting State have exclusive jurisdiction of 
any dispute. The treaty, on the other hand, may provide for international 
arbitration under ICSID. 

In this kind of situation, when a dispute arises, what’s an investor to do? 
The focus in this section will be on the difference between contract rights 
and treaty rights, and how disputes over those rights are resolved. The differ¬ 
ence is particularly important in situations such as the one described above, 
where the only right to international arbitration is from the treaty, because 
the contract provides for resolution in the local courts. Investors may want 


54 See Reed et al., supra note 17, at 38. 
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to characterize any breach as a treaty breach, because they prefer to resolve 
the dispute by an international arbitration. The Contracting State may want 
to characterize a breach as breach of contract, but not a treaty breach, partic¬ 
ularly if the investment contract provides for contract disputes to be resolved 
in its local courts. As will be discussed below, tribunals sometimes take the 
investor view and other times the Contracting State view, depending upon 
the wording of the pertinent treaty and the pertinent contract, as well as 
other factors. 

The main difference in contract and treaty rights is that the source of that 
right, that is, the legal basis, is different. A contract claim will be based on 
the terms of a contract, while a treaty claim is based on the terms of a treaty. 
Contract rights tend to be very specific to the investment in question, while 
treaty rights are generally generic and tend to be defined by international law 
(e.g., most favored nation treatment, nondiscriminatory treatment, compen¬ 
sation in the event of expropriation). 

It is important to consider carefully who the parties are to the treaty and to 
the investment contract, and who the parties are to the contract claim and the 
treaty claim, because they are not the same. The parties to a bilateral treaty 
are two sovereign States. For a treaty claim, however, the parties will always 
be the investor, who is given the right under the treaty to claim against the 
State, and the State itself, not a State agency. If the treaty claim is based on acts 
of government conducted at a lower level by lower level State officials, the 
investor must demonstrate that the State is responsible, in accordance with 
the doctrine of State responsibility under international law. 55 The parties to 
an investment contract may well be a subsidiary or affiliate of the investor 
and a Contracting State agency, rather than the Contracting State. Thus, a 
contract claim is likely to be brought by an investor’s subsidiary against a 
State agency, while a treaty claim will be brought by an investor against a 
State. 

In addition, different laws may apply to a contract claim or a treaty claim. 
Normally, under a BIT, in addition to applicability of the BIT provisions, 
the Contracting State law and international law may be applicable. Under 
the investment contract, Contracting State domestic law will probably be 
applicable. 

2. Umbrella Clauses 

An umbrella clause imposes an obligation on a Contracting State to observe 
all of the obligations it has undertaken with respect to an investor from 
the other Contracting State. If there is an umbrella clause in the BIT, 
investors may argue that any breach of a contract-based obligation will 

55 Bernardo M. Cremades & David J. A. Cairns, Contract and Treaty Claims and Choice 

of Forum in Foreign Investment Disputes, 13-42, at 16, in Dossiers, Parallel State 

and Arbitral Procedures in International Arbitration (2005). 
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trigger protection of the treaty. A typical umbrella clause provides, for 
example, that “[e]ach Contracting Party shall observe any obligation it has 
assumed with regard to investments in its territory by investors of the other 
Contracting Party.” 56 The question is whether this clause means that if the 
State breaches some aspect of an investment contract, even if the breach is 
not a violation of international law, an investor can bring a treaty claim. In 
other words, does an umbrella clause make every contract breach amount 
to a breach of an investment treaty? Tribunals have given different answers 
to this question. 

In one case, SGS v. Pakistan, 57 the tribunal determined that the umbrella 
clause does not permit an investor to seek redress of breach of an invest¬ 
ment contract through international arbitration under a treaty. In another 
case, SGS v. Philippines, 58 the tribunal found that an umbrella clause did 
provide jurisdiction to consider breach of contract claims as a breach of the 
BIT, but then declined to exercise jurisdiction because there was a clause 
in the investment contract that designated a different, exclusive forum for 
resolving contract disputes. Following these cases, a number of decisions 
have addressed the umbrella clause, with inconsistent results. 59 

Commentators and others have argued that the origins and history of the 
umbrella clause make very clear that the purpose of this clause is, in fact, to 
turn breaches of an investment contract into treaty breaches, so that recourse 
can be obtained under the treaty. 60 For example, UNCTAD observed in 


56 Umbrella clause from Swiss Model BIT. See Interpretation of the Umbrella Clause in 
Investment Agreements, OECD Working Papers on International Investment, October 
2006 at 23. Available at http://www.oecd.0rg/dataoecd/3/20/37579220.pdf. 

57 See SGS Socie'te' Ge'ne'rale de Surveillance S.A. v. Islamic Republic of Pakistan, 
ICSID Case No. ARB/01/13. Decision on Jurisdiction (6 August, 2003). Available at 
www.worldbank.org/icsid. 

58 See SGS Socie'te' Ge'ne'rale de Surveillance S.A. v. Philippines, Decision of the Tribunal on 
Objections to Jurisdiction, ICSID Case No. ARB/02/6 (2004) reprinted in 19 Mealey’s 
Int’l. Arb. Rep. 6 (2004). 

59 See, e.g., Pan American Energy LLC and BP Argentina Republic v. Argentine 
Republic, ICSID Case No. ARB/03/14 (2006) (Tribunal follows SGS v. Pakistan 
in finding that umbrella clause does not elevate every contract claim to a treaty 
claim). Available at http://ita.law.uvic.ca/chronological_list.htm. Compare, Eureko BV 
v. Republic of Poland, Ad Hoc Proceedings, Partial award (2005) (Tribunal finds 
analysis in SGS v. Philippines convincing, and finds that umbrella clause makes 
breaches of contract amount to breaches of treaty.). Available at http://ita.law.uvic.ca/ 
chronological_list.htm. 

60 See, e.g., Jarrod Wong, Umbrella Clauses in Bilateral Investment Treaties: Of Breaches 
of Contract, Treaty Violations and the Divide between Developing and Developed 
Countries in Foreign Investment Disputes, 14 Geo. Mason L. Rev. 135,166 (2006) (“As 
its history shows, the umbrella clause was specifically designed to ensure that disputes 
under investor-State contracts would be resolved in a neutral forum and enforced as 
a matter of international law.”); Anthony C. Sinclair, The Origins of the Umbrella 
Clause in the International Law of Investment Protection, 20 Arb. Int. 411 (2004) 
(The author reviews the history and function of the umbrella clause to demonstrate 
that the clause was intended to make a breach of an agreement a breach of a BIT, and 
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the 1990s that “as a result of [an umbrella clause in a BIT], violations of 
commitments regarding investment by the host country would be redressible 
through a BIT.” 61 After examining the history of the umbrella clause, and a 
number of recent tribunal decisions interpreting the clause, Jarrod Wong, a 
former legal adviser at the Iran-United States Claims Tribunal, concluded: 

[T]he more reasonable and effective interpretation of the umbrella 
clause is that it applies to obligations arising under the relevant 
investor-State investment contract, and a BIT tribunal may thereby 
exercise jurisdiction over breach of contract claims, including when 
the contract contains an exclusive forum selection clause. 61 

Because the main value of a BIT for the investor is that it permits arbitra¬ 
tion of investment disputes directly against the State, when a tribunal denies 
the effect of an umbrella clause, the result is a limitation on the protections 
accorded the investor under the BIT. Nonetheless, arbitral tribunals remain 
somewhat skeptical of a broad interpretation of an umbrella clause that 
would make any breach of a contract amount to a breach of the substantive 
standards of the BIT. 63 

3. Distinguishing Contract and Treaty Claims 

Some tribunals, in trying to distinguish between contract and treaty claims, 
have mentioned with favor the annulment decision in Compania de Aguas 
del Aconquija, S.A. (CAA) & Vivendi v. Argentine Republic (Vivendi). 64 
This decision will be discussed in some detail, because it deals with a num¬ 
ber of the issues mentioned above. Vivendi involved a thirty-year conces¬ 
sion contract 65 between an Argentine affiliate, CAA, of a French com¬ 
pany, Compagnie Generale des Eaux (CGE)‘’ 5a and Tucuman, a province 

argues that this history should be relevant to tribunals interpreting and applying an 
umbrella clause in an investment treaty.). 

61 See Wong, supra note 60, at 150, citing UNCTAD, Bilateral Investment Treaties in the 
Mid-1990s, Geneva, Switz., Nov. 1998, U.N. Doc. UNCTAD/IIT/7. 

6z See id., at 174. 

63 See, e.g., El Paso Energy Int’l Co. v. Argentine Republic, ICSID Case no. ARB/03/15. 
Decision Jurisdiction (2006). Available at http://www.worldbank.org/icsid/cases/ 
ARB0315-DOJ-E.pdf (Tribunal follows SGS v. Pakistan, interpreting umbrella clause 
restrictively). 

64 Compania de Aguas del Aconquija, S.A. & Vivendi Universal v. Argentine Republic, 
Decision on Annulment, ICSID Case no. ARB/97/3 (2.002), reprinted in 41 I. L. M. 
1135 (2002). 

65 A concession contract generally provides a private firm (frequently a foreign party) with 
rights from a government to build, develop, or upgrade a project or facility, frequently 
something that is normally in the public domain - such as a water and sewage facility - 
and to operate it, collecting income for the period of the concession. Ownership rights 
generally remain with the government, and at the end of the concession period, the 
facility or project is usually turned over to the government. 

653 In 1998, Compagnie Generale des Eaux changed its name to Vivendi. 
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of Argentina. 66 The purpose of the concession contract was to privatize 
(e.g., transfer from public to private hands) the Tucuman water and sewage 
facility, which had been operated by a provincial authority. When the conces¬ 
sion contract ended prematurely, claimants CAA and CGE commenced an 
ICSID arbitration against Argentina under the Argentine-French BIT. 67 The 
Tribunal ruled that because of a clause in the concession contract providing 
for exclusive jurisdiction in the administrative courts of the Province, the 
claims against Tucuman would have to be adjudicated there. The Tribunal 
further declared that it could not determine “which actions of the Province 
were taken in exercise of its sovereign authority and which in the exercise 
of its rights as a party to the Concession Contract.” 68 In other words, the 
Tribunal found it impossible to distinguish rights that should be determined 
under the BIT from rights that should be determined under the contract. The 
only way such a determination could be made, according to the Tribunal, 
would be “to undertake a detailed interpretation and application of the Con¬ 
cession Contract, a task left by the parties to that contract to the exclusive 
jurisdiction of the administrative courts of Tucuman.” 69 Thus, in the Tri¬ 
bunal’s view, it was impossible to separate potential breaches of contract 
from violations of the BIT unless the concession contract was first inter¬ 
preted and applied. However, under the parties’ agreement, that task was 
exclusively for the local courts. 

In the annulment decision, the ICSID ad hoc Committee found that the 
Tribunal had jurisdiction over the claims against Tucuman, and that in fail¬ 
ing to decide those claims, the Tribunal had exceeded its powers under 
ICSID Article 52(i)(b). 7 ° The Committee made very clear that treaty rights 
were independent from contract rights. “A state may breach a treaty with¬ 
out breaching a contract, and vice versa.” 71 It attempted, however, to pro¬ 
vide guidance as to when contract or treaty claims would prevail, based 


66 After the annulment, respondents moved for supplementation and rectification of the 
decision, which was denied in May 2003. 19 ICSID Rev. - FILJ 139 (2004 ); 8 ICSID 
Rep. 490 (2005). The case was resubmitted to a new tribunal in October 2003. That 
tribunal declared the proceedings closed in May 2007, and rendered its award in 
August 2007. Available at http://ita.law.uvic.ca/chronologicaLlist.htm. 

67 Agreement between the Government of the Argentine Republic and the Government 
of the Republic of France for Reciprocal Protection and Promotion of Investments of 
3 July, 1991. Available at www.worldbank.org/icsid. 

68 Award, Compania De Aguas Del Aconquija, S.A. v. Argentine Republic, 40 ILM 426, 
443, para. 79 (2001). 

69 Id. 

70 The Committee noted that “an ICSID tribunal commits an excess of powers not only if 
it exercises a jurisdiction which it does not have ... but also if it fails to exercise a juris¬ 
diction which it possesses....” Annulment decision, 41 I.L.M. 1135 (2002), para. 86. 
The Committee did not annul the Tribunal’s finding with respect to claims “based di¬ 
rectly on alleged actions or failures to act of the Argentine Republic.” Id., at para. 16. 

71 Id. at para. 95. 
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on whether ‘“the essential basis of a claim’.. .is breach of contract,” 71 or 
whether “the fundamental basis of the claim... is a treaty.” 73 

It is not so clear that in practice this guidance will prove helpful, since the 
parties in most cases could make arguments for either position. Nonetheless, 
in Vivendi, the Committee appeared to be very supportive of treaty rights. It 
specifically rejected the Tribunal’s view that the exclusive jurisdiction clause 
in the party’s contract could override a treaty right. 

[I]t is not open to an ICSID tribunal having jurisdiction under a BIT 
in respect of a claim based upon a substantive provision of that BIT, 
to dismiss the claim on the ground that it could or should have been 
dealt with by a national court. In such a case, the inquiry which the 
ICSID tribunal is required to undertake is one governed by the ICSID 
Convention, by the BIT and by applicable international law. Such an 
inquiry is neither in principle determined, nor precluded, by any issue of 
municipal law, including any municipal law agreement of the parties. 74 

Thus, according to the ad hoc Committee, if a tribunal has jurisdiction to 
decide a BIT claim, a clause in a contract between the parties would not over¬ 
ride that jurisdiction. The Committee noted further that “ [a] state cannot rely 
on an exclusive jurisdiction clause in a contract to avoid the characterisation 
of its conduct as internationally unlawful under a treaty.” 75 

Interestingly, the Committee did not rely on an umbrella clause. It did, 
however, rely on specific language in the BIT, which gave the Tribunal juris¬ 
diction over the contract claims. Article 8(4) of the Argentine-French BIT 
provides as follows: 

The ruling of the arbitral body shall be based on the provisions of this 
Agreement, the legislation of the Contracting Party which is a party to 
the dispute, including rules governing conflict of laws, the terms of any 
private agreements concluded on the subject of the investment, and the 
relevant principles of international law. 76 

Because the BIT specifically provided that the Tribunal could base its ruling 
on the terms of the parties’ contract, the Committee stated that under Article 
8(4) of the BIT, 

the Tribunal had jurisdiction to base its decision upon the Concession 
Contract, at least so far as necessary in order to determine whether 
there had been a breach of the substantive standards of the BIT. 77 

71 Id. at para. 98. 

73 Id. at para. 101. 

74 Id. at para. 102. 

75 Id. at para. 103. 

76 Id. at para. 53. Emphasis added. 

77 Id. at para. no. 
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Thus, from the Committee’s perspective, the allegations against Tucuman 
under the contract should have been examined in the arbitration to deter¬ 
mine if they amounted to a violation of Article 3 or 5 of the BIT, which 
provided for fair and equitable treatment, protection, and full security, and 
for no expropriation or nationalization except for a public purpose, without 
discrimination, and upon payment of prompt and adequate compensation. 78 
The Committee acknowledged that because claimants had taken the “fork in 
the road” under Article S(z ) 79 by choosing arbitration over the local courts, 
if the claimants could not establish that the acts complained of rose to the 
level of a breach of the BIT, they would lose both their treaty claim and their 
contract claim. ' 0 While the Committee asserted that it had not formed even 
a provisional view of whether the conduct alleged by claimants, if estab¬ 
lished, could have breached the BIT, it noted that the conduct complained 
of was not “peripheral to a continuing successful enterprise.” 81 Rather, the 
conduct of the Tucuman government “had the effect of putting an end to the 
investment.” 81 

After the partial annulment, the case was resubmitted by Vivendi to a Sec¬ 
ond Tribunal, which rendered an award against Argentina in August 2007. 83 
The Second Tribunal followed the guidance of the Committee, confirming 
that a tribunal can consider the background of parties’ conduct under a 
contract in determining whether there has been a breach of a BIT. 84 

4. Coordinating Contracts with Treaties 

Given the potential pitfalls of having both a treaty and a contract appli¬ 
cable to the same fact situation, what steps can counsel take to minimize 


78 Id. at para. n. 

79 Id. at para. 53. Article 8(2) provides that if the dispute is not settled within six months, 
upon the request of the investor it shall be submitted: 

• Either to the domestic courts of the Contracting Party involved in the dispute; 

• Or to international arbitration ... 

Once an investor has submitted the dispute to the courts of the Contracting Party con¬ 
cerned or to international arbitration, the choice of one or the other of these procedures 
is final. 

80 Id. at para. 113. 

81 Id. at para. 114. 

81 Id. The Committee found the conduct of Tucuman attributable to Argentina. ”[I]n the 
case of a claim based on a treaty, international law rules of attribution apply, with 
the result that the state of Argentina is internationally responsible for the acts of its 
provincial authorities. ”Id. para. 96. See also, Cremades & Cairns, supra note 55, at 
22 (“ [I]n a Federal State all of the actions of a Federal unit are, as a matter of public 
international law, attributed to the State itself.”). 

83 See Vivendi, supra, note 43. 

84 See id., at 199, para. 7.3.10 (“It is permissible for the Tribunal to consider... alleged 
contractual breaches, not for the purpose of determining liability under domestic law, 
but to the extent necessary to analyse and determine whether there has been a breach 
of the Treaty.”). 
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complications in future dispute resolution processes? Since over 2,500 BITs 
have already been concluded, amending BITs to make the parties’ intentions 
clearer is not a likely scenario in many cases. In new BITs, however, better 
drafting could alleviate some difficulties. Some recent BITs make the right 
to raise contract rights in a BIT arbitration relatively clear. The 2004 U.S. 
Model BIT, for example, provides that the claimant may, on its own behalf, 
or on behalf of an enterprise it controls, submit to arbitration a claim that 
the respondent has breached obligations under the BIT, or an investment 
authorization, or an investment agreement. As to claims of a breach of an 
investment agreement, however, there is a proviso. That claim may only be 
submitted to arbitration “if the subject matter of the claim and the claimed 
damages directly relate to the covered investment that was established or 
acquired, or sought to be established or acquired, in reliance on the relevant 
investment agreement.” 85 This language appears to accomplish two goals. 
First, in a complex investment project, there may be a number of collateral 
contracts that are indirectly rather than directly related to the covered invest¬ 
ment. Breaches of the indirectly related contracts would not give rise to a 
claim under the BIT. Second, if the investor incurred substantial expenses 
trying to set up an investment that never became fully functional, those 
expenses should be recoverable if the inability to complete the investment 
resulted from a breach of terms of the treaty. 

Although the investor will not be able to redraft an applicable BIT, it 
should be very careful in negotiating and drafting the dispute resolution pro¬ 
visions in its investment contract. If it has sufficient leverage, it should avoid 
agreeing to settle contract disputes in the local courts, and try to provide for 
an international arbitration, preferably tracking the arbitration provisions 
found in the applicable BIT. In the case of a multinational enterprise, which 
could choose to have the investor located in any of a number of countries, it 
might be worthwhile to scrutinize each potentially applicable BIT, and then 
use as the investor a company located in the country with the best protection 
under the applicable treaty. 86 Most importantly, in planning an investment, 
the investor and its counsel should always study carefully any applicable 
bilateral or multilateral treaty in order to understand how the scope and the 
content of that treaty will affect the investment. 

85 U.S. Model BIT, art. 2.4(1 )(a—b) (2004). Available at www.ustr.gov/assets/Trade_ 
Sectors/Investment/ModeLBIT/asset_upload_file847_6897.pdf. 

8S Dana H. Freyer, Barry H. Garfinkel & Hamid G. Gharavi, Bilateral Investment Treaties 
and Arbitration , in Handbook on International Arbitration & ADR (Thomas Car- 
bonneau & Jeanette A. Jaeggi, eds. (2006), 289 (“The investor should identify the BIT 
that would provide it with the foremost protection... and consider selecting the state 
of incorporation of the company which is to carry out the investment... in order to 
fall with the scope of that BIT.”). 
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The United Nations Convention on the 
Recognition and Enforcement of Foreign 
Arbitral Awards (The New York Convention) 
( 1958 ) 


Reprinted with permission of UNCITRAL 

i. Completed in New York, on June io, 1958 at the United Nations & the 
Convention entered into force on June 7, 1959. Treaty Series, vol. 330, 
p. 38, No. 4739 (1959) 

Article I 

1. This Convention shall apply to the recognition and enforcement of arbi¬ 
tral awards made in the territory of a State other than the State where 
the recognition and enforcement of such awards are sought, and arising 
out of differences between persons, whether physical or legal. It shall also 
apply to arbitral awards not considered as domestic awards in the State 
where their recognition and enforcement are sought. 

2. The term “arbitral awards” shall include not only awards made by arbi¬ 
trators appointed for each case but also those made by permanent arbitral 
bodies to which the parties have submitted. 

3. When signing, ratifying or acceding to this Convention, or notifying 
extension under Article X hereof, any State may on the basis of reci¬ 
procity declare that it will apply the Convention to the recognition and 
enforcement of awards made only in the territory of another Contract¬ 
ing State. It may also declare that it will apply the Convention only to 
differences arising out of legal relationships, whether contractual or not, 
which are considered as commercial under the national law of the State 
making such declaration. 

Article II 

1. Each Contracting State shall recognize an agreement in writing under 
which the parties undertake to submit to arbitration all or any differences 
which have arisen or which may arise between them in respect of a defined 
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legal relationship, whether contractual or not, concerning a subject matter 
capable of settlement by arbitration. 

2. The term “agreement in writing” shall include an arbitral clause in a 
contract or an arbitration agreement, signed by the parties or contained 
in an exchange of letters or telegrams. 

3. The court of a Contracting State, when seized of an action in a matter in 
respect of which the parties have made an agreement within the meaning 
of this article, shall, at the request of one of the parties, refer the parties 
to arbitration, unless it finds that the said agreement is null and void, 
inoperative or incapable of being performed. 

Article III 

Each Contracting State shall recognize arbitral awards as binding and enforce 
them in accordance with the rules of procedure of the territory where the 
award is relied upon, under the conditions laid down in the following articles. 
There shall not be imposed substantially more onerous conditions or higher 
fees or charges on the recognition or enforcement of arbitral awards to which 
this Convention applies than are imposed on the recognition or enforcement 
of domestic arbitral awards. 

Article IV 

1. To obtain the recognition and enforcement mentioned in the preceding 
article, the party applying for recognition and enforcement shall, at the 
time of application, supply: 

(a) The duly authenticated original award or a duly certified copy thereof; 

(b) The original agreement referred to in Article II or a duly certified copy 
thereof. 

2. If the said award or agreement is not made in an official language of 
the country in which the award is relied upon, the party applying for 
recognition and enforcement of the award shall produce a translation of 
these documents into such language. The translation shall be certified by 
an official or sworn translator or by a diplomatic or consular agent. 

Article V 

i. Recognition and enforcement of the award may be refused, at the request 
of the party against whom it is invoked, only if that party furnishes to the 
competent authority where the recognition and enforcement is sought, 
proof that: 

(a) The parties to the agreement referred to in Article II were, under the 
law applicable to them, under some incapacity, or the said agreement 
is not valid under the law to which the parties have subjected it or, 
failing any indication thereon, under the law of the country where the 
award was made; or 
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(b) The party against whom the award is invoked was not given proper 
notice of the appointment of the arbitrator or of the arbitration pro¬ 
ceedings or was otherwise unable to present his case; or 

(c) The award deals with a difference not contemplated by or not falling 
within the terms of the submission to arbitration, or it contains deci¬ 
sions on matters beyond the scope of the submission to arbitration, 
provided that, if the decisions on matters submitted to arbitration 
can be separated from those not so submitted, that part of the award 
which contains decisions on matters submitted to arbitration may be 
recognized and enforced; or 

(d) The composition of the arbitral authority or the arbitral procedure 
was not in accordance with the agreement of the parties, or, failing 
such agreement, was not in accordance with the law of the country 
where the arbitration took place; or 

(e) The award has not yet become binding on the parties or has been set 
aside or suspended by a competent authority of the country in which, 
or under the law of which, that award was made. 

2. Recognition and enforcement of an arbitral award may also be refused 
if the competent authority in the country where recognition and enforce¬ 
ment is sought finds that: 

(a) The subject matter of the difference is not capable of settlement by 
arbitration under the law of that country; or 

(b) The recognition or enforcement of the award would be contrary to 
the public policy of that country. 

Article VI 

If an application for the setting aside or suspension of the award has been 
made to a competent authority referred to in Article V(i)(e), the authority 
before which the award is sought to be relied upon may, if it considers it 
proper, adjourn the decision on the enforcement of the award and may also, 
on the application of the party claiming enforcement of the award, order the 
other party to give suitable security. 

Article VII 

1. The provisions of the present Convention shall not affect the validity 
of multilateral or bilateral agreements concerning the recognition and 
enforcement of arbitral awards entered into by the Contracting States 
nor deprive any interested party of any right he may have to avail himself 
of an arbitral award in the manner and to the extent allowed by the law or 
the treaties of the country where such award is sought to be relied upon. 

2. The Geneva Protocol on Arbitration Clauses of 1923 and the Geneva 
Convention on the Execution of Foreign Arbitral Awards of 1927 shall 
cease to have effect between Contracting States on their becoming 
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bound and to the extent that they become bound, by this Conven¬ 
tion. 

Article VIII 

1. This Convention shall be open until 31 December 1958 for signature on 
behalf of any Member of the United Nations and also on behalf of any 
other State which is or hereafter becomes a member of any specialized 
agency of the United Nations, or which is or hereafter becomes a party 
to the Statute of the International Court of Justice, or any other State to 
which an invitation has been addressed by the General Assembly of the 
United Nations. 

2. This Convention shall be ratified and the instrument of ratification shall 
be deposited with the Secretary-General of the United Nations. 

Article IX 

1. This Convention shall be open for accession to all States referred to in 
Article VIII. 

2. Accession shall be effected by the deposit of an instrument of accession 
with the Secretary-General of the United Nations. 

Article X 

1. Any State may, at the time of signature, ratification or accession, declare 
that this Convention shall extend to all or any of the territories for 
the international relations of which it is responsible. Such a declara¬ 
tion shall take effect when the Convention enters into force for the State 
concerned. 

2. At any time thereafter any such extension shall be made by notification 
addressed to the Secretary-General of the United Nations and shall take 
effect as from the ninetieth day after the day of receipt by the Secretary- 
General of the United Nations of this notification, or as from the date of 
entry into force of the Convention for the State concerned, whichever is 
the later. 

3. With respect to those territories to which this Convention is not extended 
at the time of signature, ratification or accession, each State concerned 
shall consider the possibility of taking the necessary steps in order to 
extend the application of this Convention to such territories, subject, 
where necessary for constitutional reasons, to the consent of the Govern¬ 
ments of such territories. 

Article XI 

In the case of a federal or non-unitary State, the following provisions shall 

apply: 
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(a) With respect to those articles of this Convention that come within the 
legislative jurisdiction of the federal authority, the obligations of the fed¬ 
eral Government shall to this extent be the same as those of Contracting 
States which are not federal States; 

(b) With respect to those articles of this Convention that come within the 
legislative jurisdiction of constituent states or provinces which are not, 
under the constitutional system of the federation, bound to take leg¬ 
islative action, the federal Government shall bring such articles with a 
favourable recommendation to the notice of the appropriate authorities 
of constituent states or provinces at the earliest possible moment; 

(c) A federal State Party to this Convention shall, at the request of any 
other Contracting State transmitted through the Secretary-General of 
the United Nations, supply a statement of the law and practice of the 
federation and its constituent units in regard to any particular provision 
of this Convention, showing the extent to which effect has been given to 
that provision by legislative or other action. 

Article XII 

1. This Convention shall come into force on the ninetieth day following the 
date of deposit of the third instrument of ratification or accession. 

2. For each State ratifying or acceding to this Convention after the deposit 
of the third instrument of ratification or accession, this Convention shall 
enter into force on the ninetieth day after deposit by such State of its 
instrument of ratification or accession. 

Article XIII 

1. Any Contracting State may denounce this Convention by a written noti¬ 
fication to the Secretary-General of the United Nations. Denunciation 
shall take effect one year after the date of receipt of the notification by 
the Secretary-General. 

2. Any State which has made a declaration or notification under Article X 
may, at any time thereafter, by notification to the Secretary-General of the 
United Nations, declare that this Convention shall cease to extend to the 
territory concerned one year after the date of the receipt of the notification 
by the Secretary-General. 

3. This Convention shall continue to be applicable to arbitral awards in 
respect of which recognition or enforcement proceedings have been insti¬ 
tuted before the denunciation takes effect. 

Article XIV 

A Contracting State shall not be entitled to avail itself of the present Con¬ 
vention against other Contracting States except to the extent that it is itself 

bound to apply the Convention. 
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Article XV 

The Secretary-General of the United Nations shall notify the States contem¬ 
plated in Article VIII of the following: 

(a) Signatures and ratifications in accordance with Article VIII; 

(b) Accessions in accordance with Article IX; 

(c) Declarations and notifications under Articles I, X, and XI; 

(d) The date upon which this Convention enters into force in accordance 
with Article XII; 

(e) Denunciations and notifications in accordance with Article XIII. 

Article XVI 

1. This Convention, of which the Chinese, English, French, Russian and 
Spanish texts shall be equally authentic, shall be deposited in the archives 
of the United Nations. 

2. The Secretary-General of the United Nations shall transmit a certified 
copy of this Convention to the States contemplated in Article VIII. 
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UNCITRAL Model Law on International 
Commercial Arbitration (original 
1985 version) 


Reprinted with permission of UNCITRAL 


CHAPTER I - GENERAL PROVISIONS 
Article 1 - Scope of application 

1. This Law applies to international commercial arbitration, subject to any 
agreement in force between this State and any other State or States. 

2. The provisions of this Law, except articles 8, 9, 35 and 36, apply only if 
the place of arbitration is in the territory of this State. 

3. An arbitration is international if: 

(a) the parties to an arbitration agreement have, at the time of the con¬ 
clusion of that agreement, their places of business in different States; 
or 

(b) one of the following places is situated outside the State in which the 
parties have their places of business: 

(i) the place of arbitration if determined in, or pursuant to, the arbi¬ 
tration agreement; 

(ii) any place where a substantial part of the obligations of the com¬ 
mercial relationship is to be performed or the place with which 
the subject-matter of the dispute is most closely connected; or 

(c) the parties have expressly agreed that the subject-matter of the arbi¬ 
tration agreement relates to more than one country. 

4. For the purposes of paragraph (3) of this article: 

(a) if a party has more than one place of business, the place of busi¬ 
ness is that which has the closest relationship to the arbitration 
agreement; 

(b) if a party does not have a place of business, reference is to be made 
to his habitual residence. 
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5. This Law shall not affect any other law of this State by virtue of which 
certain disputes may not be submitted to arbitration or may be submitted 
to arbitration only according to provisions other than those of this Law. 

Article 2 - Definitions and rules of interpretation 
for the purposes of this Law: 

(a) “arbitration” means any arbitration whether or not administered by a 
permanent arbitral institution; 

(b) “arbitral tribunal” means a sole arbitrator or a panel of arbitrators; 

(c) “court” means a body or organ of the judicial system of a State; 

(d) where a provision of this Law, except article 28, leaves the parties free 
to determine a certain issue, such freedom includes the right of the par¬ 
ties to authorize a third party, including an institution, to make that 
determination; 

(e) where a provision of this Law refers to the fact that the parties have 
agreed or that they may agree or in any other way refers to an agreement 
of the parties; such agreement includes any arbitration rules referred to 
in that agreement; 

(f) where a provision of this Law, other than in articles 25 (a) and 32 (2) (a), 
refers to a claim, it also applies to a counter-claim, and where it refers 
to a defence, it also applies to a defence to such counter-claim. 

Article 3 - Receipt of written communications 

1. Unless otherwise agreed by the parties: 

(a) any written communication is deemed to have been received if it is 
delivered to the addressee personally or if it is delivered at his place of 
business, habitual residence or mailing address; if none of these can be 
found after making a reasonable inquiry, a written communication is 
deemed to have been received if it is sent to the addressee’s last-known 
place of business, habitual residence or mailing address by registered 
letter or any other means which provides a record of the attempt to 
deliver it; 

(b) the communication is deemed to have been received on the day it is 
so delivered. 

2. The provisions of this article do not apply to communications in court 
proceedings. 

Article 4 - Waiver of right to object 

A party who knows that any provision of this Law from which the parties 
may derogate or any requirement under the arbitration agreement has not 
been complied with and yet proceeds with the arbitration without stating 
his objection to such non-compliance without undue delay or, if a time-limit 
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is provided therefor, within such period of time, shall be deemed to have 
waived his right to object. 

Article 5 - Extent of court intervention 

In matters governed by this Law, no court shall intervene except where so 
provided in this Law. 

Article 6 - Court or other authority for certain functions of arbitration 
assistance and supervision 

The functions referred to in articles n (3), 11 (4), 13 (3), 14, 1 6 (3) and 34 
(2) shall be performed by... [Each State enacting this model law specifies 
the court, courts or, where referred to therein, other authority competent to 
perform these functions.] 


CHAPTER II - ARBITRATION AGREEMENT 

Article 7 - Definition and form of arbitration agreement 

1. “Arbitration agreement” is an agreement by the parties to submit to 
arbitration all or certain disputes which have arisen or which may arise 
between them in respect of a defined legal relationship, whether contrac¬ 
tual or not. An arbitration agreement may be in the form of an arbitration 
clause in a contract or in the form of a separate agreement. 

2. The arbitration agreement shall be in writing. An agreement is in writing if 
it is contained in a document signed by the parties or in an exchange of let¬ 
ters, telex, telegrams or other means of telecommunication which provide 
a record of the agreement, or in an exchange of statements of claim and 
defence in which the existence of an agreement is alleged by one party and 
not denied by another. The reference in a contract to a document contain¬ 
ing an arbitration clause constitutes an arbitration agreement provided 
that the contract is in writing and the reference is such as to make that 
clause part of the contract. 

Article 8 - Arbitration agreement and substantive claim before court 

1. A court before which an action is brought in a matter which is the subject 
of an arbitration agreement shall, if a party so requests not later than 
when submitting his first statement on the substance of the dispute, refer 
the parties to arbitration unless it finds that the agreement is real and 
void, inoperative or incapable of being performed. 

2. Where an action referred to in paragraph (1) of this article has been 
brought, arbitral proceedings may nevertheless be commenced or contin¬ 
ued, and an award may be made, while the issue is pending before the 
court. 
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Article 9 - Arbitration agreement and interim measures by court 

It is not incompatible with an arbitration agreement for a party to request, 
before or during arbitral proceedings, from a court an interim measure of 
protection and for a court to grant such measure. 


CHAPTER III - COMPOSITION OF ARBITRAL TRIBUNAL 

Article 10 - Number of arbitrators 

1. The parties are free to determine the number of arbitrators. 

2. Failing such determination, the number of arbitrators shall be three. 

Article 11 - Appointment of arbitrators 

1. No person shall be precluded by reason of his nationality from acting as 
an arbitrator, unless otherwise agreed by the parties. 

2. The parties are free to agree on a procedure of appointing the arbitrator 
or arbitrators, subject to the provisions of paragraphs (4) and (5) of this 
article. 

3. Failing such agreement, 

(a) in an arbitration with three arbitrators, each party shall appoint one 
arbitrator, and the two arbitrators thus appointed shall appoint the 
third arbitrator; if a party fails to appoint the arbitrator within thirty 
days of receipt of a request to do so from the other party, or if the two 
arbitrators fail to agree on the third arbitrator within thirty days of 
their appointment, the appointment shall be made, upon request of a 
party, by the court or other authority specified in article 6; 

(b) in an arbitration with a sole arbitrator, if the parties are unable to agree 
on the arbitrator, he shall be appointed, upon request of a party, by 
the court or other authority specified in article 6 . 

4. Where, under an appointment procedure agreed upon by the parties, 

(a) a party fails to act as required under such procedure, or 

(b) the parties, or two arbitrators, are unable to reach an agreement 
expected of them under such procedure, or 

(c) a third party, including an institution, fails to perform any function 
entrusted to it under such procedure, any party may request the court 
or other authority specified in article 6 to take the necessary measure, 
unless the agreement on the appointment procedure provides other 
means for securing the appointment. 

5. A decision on a matter entrusted by paragraph (3) and (4) of this arti¬ 
cle to the court or other authority specified in article 6 shall be subject 
to no appeal. The court or other authority, in appointing an arbitrator, 
shall have due regard to any qualifications required of the arbitrator by 
the agreement of the parties and to such considerations as are likely to 
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secure the appointment of an independent and impartial arbitrator and, 
in the case of a sole or third arbitrator, shall take into account as well the 
advisability of appointing an arbitrator of a nationality other than those 
of the parties. 

Article 12 - Grounds for challenge 

1. When a person is approached in connection with his possible appointment 
as an arbitrator, he shall disclose any circumstances likely to give rise to 
justifiable doubts as to his impartiality or independence. An arbitrator, 
from the time of his appointment and throughout the arbitral proceedings, 
shall without delay disclose any such circumstances to the parties unless 
they have already been informed of them by him. 

2. An arbitrator may be challenged only if circumstances exist that give 
rise to justifiable doubts as to his impartiality or independence, or if he 
does not possess qualifications agreed to by the parties. A party may 
challenge an arbitrator appointed by him, or in whose appointment he 
has participated, only for reasons of which he becomes aware after the 
appointment has been made. 

Article 13 - Challenge procedure 

1. The parties are free to agree on a procedure for challenging an arbitrator, 
subject to the provisions of paragraph (3) of this article. 

2. Failing such agreement, a party which intends to challenge an arbitrator 
shall, within fifteen days after becoming aware of the constitution of the 
arbitral tribunal or after becoming aware of any circumstance referred to 
in article 12 (2), send a written statement of the reasons for the challenge 
to the arbitral tribunal. Unless the challenged arbitrator withdraws from 
his office or the other party agrees to the challenge, the arbitral tribunal 
shall decide on the challenge. 

3. If a challenge under any procedure agreed upon by the parties or under the 
procedure of paragraph (2) of this article is not successful, the challenging 
party may request, within thirty days after having received notice of the 
decision rejecting the challenge, the court or other authority specified in 
article 6 to decide on the challenge, which decision shall be subject to no 
appeal; while such a request is pending, the arbitral tribunal, including the 
challenged arbitrator, may continue the arbitral proceedings and make an 
award. 

Article 14 - Failure or impossibility to act 

1. If an arbitrator becomes de jure or de facto unable to perform his func¬ 
tions or for other reasons fails to act without undue delay, his mandate 
terminates if he withdraws from his office or if the parties agree on the 
termination. Otherwise, if a controversy remains concerning any of these 
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grounds, any party may request the court or other authority specified in 
article 6 to decide on the termination of the mandate, which decision shall 
be subject to no appeal. 

2. If, under this article or article 13 (2), an arbitrator withdraws from his 
office or a party agrees to the termination of the mandate of an arbitrator, 
this does not imply acceptance of the validity of any ground referred to 
in this article or article 12 (2). 


Article 15 - Appointment of substitute arbitrator 

Where the mandate of an arbitrator terminates under article 13 or 14 or 
because of his withdrawal from office for any other reason or because of 
the revocation of his mandate by agreement of the parties or in any other 
case of termination of his mandate, a substitute arbitrator shall be appointed 
according to the rules that were applicable to the appointment of the arbi¬ 
trator being replaced. 


CHAPTER IV - JURISDICTION OF ARBITRAL TRIBUNAL 

Article 16 - Competence of arbitral tribunal to rule on its jurisdiction 

1. The arbitral tribunal may rule on its own jurisdiction, including any objec¬ 
tions with respect to the existence or validity of the arbitration agreement. 
For that purpose, an arbitration clause which forms part of a contract shall 
be treated as an agreement independent of the other terms of the contract. 
A decision by the arbitral tribunal that the contract is null and void shall 
not entail ipso jure the invalidity of the arbitration clause. 

2. A plea that the arbitral tribunal does not have jurisdiction shall be raised 
not later than the submission of the statement of defence. A party is not 
precluded from raising such a plea by the fact that he has appointed, or 
participated in the appointment of, an arbitrator. A plea that the arbitral 
tribunal is exceeding the scope of its authority shall be raised as soon as 
the matter alleged to be beyond the scope of its authority is raised during 
the arbitral proceedings. The arbitral tribunal may, in either case, admit 
a later plea if it considers the delay justified. 

3. The arbitral tribunal may rule on a plea referred to in paragraph (2) of this 
article either as a preliminary question or in an award on the merits. If the 
arbitral tribunal rules as a preliminary question that it has jurisdiction, 
any party may request, within thirty days after having received notice of 
that ruling, the court specified in article 6 to decide the matter, which 
decision shall be subject to no appeal; while such a request is pending, 
the arbitral tribunal may continue the arbitral proceedings and make an 
award. 



APPENDIX B 


253 


Article 17 - Power of arbitral tribunal to order interim measures 

Unless otherwise agreed by the parties, the arbitral tribunal may, at the 
request of a party, order any party to take such interim measure of protection 
as the arbitral tribunal may consider necessary in respect of the subject- 
matter of the dispute. The arbitral tribunal may require any party to provide 
appropriate security in connection with such measure. 


CHAPTER V - CONDUCT OF ARBITRAL PROCEEDINGS 
Article 18 - Equal treatment of parties 

The parties shall be treated with equality and each party shall be given a full 
opportunity of presenting his case. 

Article 19 - Determination of rules of procedure 

1. Subject to the provisions of this Taw, the parties are free to agree on 
the procedure to be followed by the arbitral tribunal in conducting the 
proceedings. 

2. Failing such agreement, the arbitral tribunal may, subject to the provi¬ 
sions of this Taw, conduct the arbitration in such manner as it considers 
appropriate. The power conferred upon the arbitral tribunal includes the 
power to determine the admissibility, relevance, materiality and weight 
of any evidence. 

Article 20 - Place of arbitration 

1. The parties are free to agree on the place of arbitration. Failing such 
agreement, the place of arbitration shall be determined by the arbitral 
tribunal having regard to the circumstances of the case, including the 
convenience of the parties. 

2. Notwithstanding the provisions of paragraph (i) of this article, the arbi¬ 
tral tribunal may, unless otherwise agreed by the parties, meet at any 
place it considers appropriate for consultation among its members, for 
hearing witnesses, experts or the parties, or for inspection of goods, other 
property or documents. 

Article 21 - Commencement of arbitral proceedings 

Unless otherwise agreed by the parties, the arbitral proceedings in respect 
of a particular dispute commence on the date on which a request for that 
dispute to be referred to arbitration is received by the respondent. 

Article 22 - Language 

i. The parties are free to agree on the language or languages to be used 
in the arbitral proceedings. Failing such agreement, the arbitral tribunal 
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shall determine the language or languages to be used in the proceedings. 
This agreement or determination, unless otherwise specified therein, shall 
apply to any written statement by a party, any hearing and any award, 
decision or other communication by the arbitral tribunal. 

2. The arbitral tribunal may order that any documentary evidence shall be 
accompanied by a translation into the language or languages agreed upon 
by the parties or determined by the arbitral tribunal. 

Article 23 - Statements of claim and defence 

1. Within the period of time agreed by the parties or determined by the 
arbitral tribunal, the claimant shall state the facts supporting his claim, 
the points at issue and the relief or remedy sought, and the respondent 
shall state his defence in respect of these particulars, unless the parties 
have otherwise agreed as to the required elements of such statements. The 
parties may submit with their statements all documents they consider to 
be relevant or may add a reference to the documents or other evidence 
they will submit. 

2. Unless otherwise agreed by the parties, either party may amend or sup¬ 
plement his claim or defence during the course of the arbitral proceed¬ 
ings, unless the arbitral tribunal considers it inappropriate to allow such 
amendment having regard to the delay in making it. 

Article 24 - Hearings and written proceedings 

1. Subject to any contrary agreement by the parties, the arbitral tribunal shall 
decide whether to hold oral hearings for the presentation of evidence or 
for oral argument, or whether the proceedings shall be conducted on the 
basis of documents and other materials. However, unless the parties have 
agreed that no hearings shall be held, the arbitral tribunal shall hold such 
hearings at an appropriate stage of the proceedings, if so requested by a 
party. 

2. The parties shall be given sufficient advance notice of any hearing and 
of any meeting of the arbitral tribunal for the purposes of inspection of 
goods, other property or documents. 

3. All statements, documents or other information supplied to the arbitral 
tribunal by one party shall be communicated to the other party. Also any 
expert report or evidentiary document on which the arbitral tribunal may 
rely in making its decision shall be communicated to the parties. 

Article 25 - Default of a party 

Unless otherwise agreed by the parties, if, without showing sufficient cause, 

(a) the claimant fails to communicate his statement of claim in accordance 
with article 23 (1), the arbitral tribunal shall terminate the proceedings; 
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(b) the respondent fails to communicate his statement of defence in accor¬ 
dance with article 23 (1), the arbitral tribunal shall continue the pro¬ 
ceedings without treating such failure in itself as an admission of the 
claimant’s allegations; 

(c) any party fails to appear at a hearing or to produce documentary evi¬ 
dence, the arbitral tribunal may continue the proceedings and make the 
award on the evidence before it. 

Article 26 - Expert appointed by arbitral tribunal 

1. Unless otherwise agreed by the parties, the arbitral tribunal 

(a) may appoint one or more experts to report to it on specific issues to 
be determined by the arbitral tribunal; 

(b) may require a party to give the expert any relevant information or to 
produce, or to provide access to, any relevant documents, goods or 
other property for his inspection. 

2. Unless otherwise agreed by the parties, if a party so requests or if the 
arbitral tribunal considers it necessary, the expert shall, after delivery of 
his written or oral report, participate in a hearing where the parties have 
the opportunity to put questions to him and to present expert witnesses 
in order to testify on the points at issue. 

Article 27 - Court assistance in taking evidence 

The arbitral tribunal or a party with the approval of the arbitral tribunal may 
request from a competent court of this State assistance in taking evidence. 
The court may execute the request within its competence and according to 
its rules on taking evidence. 


CHAPTER VI - MAKING OF AWARD AND TERMINATION OF PROCEEDINGS 

Article 28 - Rules applicable to substance of dispute 

1. The arbitral tribunal shall decide the dispute in accordance with such 
rules of law as are chosen by the parties as applicable to the substance of 
the dispute. Any designation of the law or legal system of a given State 
shall be construed, unless otherwise expressed, as directly referring to the 
substantive law of that State and not to its conflict of laws rules. 

2. Failing any designation by the parties, the arbitral tribunal shall apply the 
law determined by the conflict of laws rules which it considers applicable. 

3. The arbitral tribunal shall decide ex aequo et bono or as amiable com¬ 
positeur only if the parties have expressly authorized it to do so. 

4. In all cases, the arbitral tribunal shall decide in accordance with the terms 
of the contract and shall take into account the usages of the trade appli¬ 
cable to the transaction. 
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Article 29 - Decision-making by panel of arbitrators 

In arbitral proceedings with more than one arbitrator, any decision of the 
arbitral tribunal shall be made, unless otherwise agreed by the parties, by a 
majority of all its members. However, questions of procedure may be decided 
by a presiding arbitrator, if so authorized by the parties or all members of 
the arbitral tribunal. 

Article 30 - Settlement 

1. If, during arbitral proceedings, the parties settle the dispute, the arbitral 
tribunal shall terminate the proceedings and, if requested by the parties 
and not objected to by the arbitral tribunal, record the settlement in the 
form of an arbitral award on agreed terms. 

2. An award on agreed terms shall be made in accordance with the provisions 
of article 31 and shall state that it is an award. Such an award has the 
same status and effect as any other award on the merits of the case. 

Article 31 - Form and contents of award 

1. The award shall be made in writing and shall be signed by the arbitrator 
or arbitrators. In arbitrator proceedings with more than one arbitrator, 
the signatures of the majority of all members of the arbitral tribunal shall 
suffice, provided that the reason for any omitted signature is stated. 

2. The award shall state the reasons upon which it is based, unless the parties 
have agreed that no reasons are to be given or the award is an award on 
agreed terms under article 30. 

3. The award shall state its date and the place of arbitration as determined 
in accordance with article 20 (1). The award shall be deemed to have been 
made at that place. 

4. After the award is made, a copy signed by the arbitrators in accordance 
with paragraph (1) of this article shall be delivered to each party. 

Article 32 - Termination of proceedings 

1. The arbitral proceedings are terminated by the final award or by an 
order of the arbitral tribunal in accordance with paragraph (2) of this 
article. 

2. The arbitral tribunal shall issue an order for the termination of the arbitral 
proceedings when: 

(a) the claimant withdraws his claim, unless the respondent objects 
thereto and the arbitral tribunal recognizes a legitimate interest on 
his part in obtaining a final settlement of the dispute; 

(b) the parties agree on the termination of the proceedings; 

(c) the arbitral tribunal finds that the continuation of the proceedings has 
for any other reason become unnecessary or impossible. 
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3. The mandate of the arbitral tribunal terminates with the termination 
of the arbitral proceedings, subject to the provisions of articles 33 and 
34 ( 41 - 


Article 33 - Correction of interpretation of award; additional award 

1. Within thirty days of receipt of the award, unless another period of time 
has been agreed upon by the parties: 

(a) a party, with notice to the other party, may request the arbitral tribunal 
to correct in the award any errors in computation, any clerical or 
typographical errors or any errors of similar nature; 

(b) if so agreed by the parties, a party, with notice to the other party, 
may request the arbitral tribunal to give an interpretation of a specific 
point or part of the award. If the arbitral tribunal considers the request 
to be justified, it shall make the correction or give the interpretation 
within thirty days of receipt of the request. The interpretation shall 
form part of the award. 

2. The arbitral tribunal may correct any error of the type referred to in 
paragraph (1) (a) of this article on its own initiative within thirty days of 
the day of the award. 

3. Unless otherwise agreed by the parties, a party, with notice to the other 
party, may request, within thirty days of receipt of the award, the arbitral 
tribunal to make an additional award as to claims presented in the arbitral 
proceedings but omitted from the award. If the arbitral tribunal considers 
the request to be justified, it shall make the additional award within sixty 
days. 

4. The arbitral tribunal may extend, if necessary, the period of time within 
which it shall make a correction, interpretation or an additional award 
under paragraph (1) or (3) of this article. 

5. The provisions of article 31 shall apply to a correction or interpretation 
of the award or to an additional award. 


CHAPTER VII - RECOURSE AGAINST AWARD 

Article 34 - Application for setting aside as exclusive recourse against 
arbitral award 

1. Recourse to a court against an arbitral award may be made only by an 
application for setting aside in accordance with paragraphs (2) and (3) of 
this article. 

2. An arbitral award may be set aside by the court specified in article 6 only 
if: 

(a) the party making the application furnishes proof that: 
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(i) a party to the arbitration agreement referred to in article 7 was 
under some incapacity; or the said agreement is not valid under 
the law to which the parties have subjected it or, failing any indi¬ 
cation thereon, under the law of this State; or 

(ii) the party making the application was not given proper notice of 
the appointment of an arbitrator or of the arbitral proceedings 
or was otherwise unable to present his case; or 

(iii) the award deals with a dispute not contemplated by or not 
falling within the terms of the submission to arbitration, or 
contains decisions on matters beyond the scope of the sub¬ 
mission to arbitration, provided that, if the decisions on mat¬ 
ters submitted to arbitration can be separated from those not 
so submitted, only that part of the award which contains 
decisions on matters not submitted to arbitration may be set 
aside; or 

(iv) the composition of the arbitral tribunal or the arbitral procedure 
was not in accordance with the agreement of the parties, unless 
such agreement was in conflict with a provision of this Law from 
which the parties cannot derogate, or, failing such agreement, was 
not in accordance with this Law; or 

(b) the court finds that: 

(i) the subject-matter of the dispute is not capable of settlement by 
arbitration under the law of this State; or 

(ii) the award is in conflict with the public policy of this State. 

3. An application for setting aside may not be made after three months 
have elapsed from the date on which the party making that application 
had received that award or, if a request had been made under article 33, 
from the date on which that request had been disposed of by the arbitral 
tribunal. 

4. The court, when asked to set aside an award, may, where appropriate 
and so requested by a party, suspend the setting aside proceedings for 
a period of time determined by it in order to give the arbitral tribunal 
an opportunity to resume the arbitral proceedings or to take such other 
action as in the arbitral tribunal’s opinion will eliminate the grounds for 
setting aside. 


CHAPTER VIII - RECOGNITION AND ENFORCEMENT OF AWARDS 
Article 35 - Recognition and enforcement 

1. An arbitral award, irrespective of the country in which it was made, 
shall be recognized as binding and, upon application in writing to the 
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competent court, shall be enforced subject to the provisions of this article 
and of article 3 6 . 

1 . The party relying on an award or applying for its enforcement shall supply 
the duly authenticated original award or a duly certified copy thereof, and 
the original arbitration agreement referred to in article 7 or a duly certified 
copy thereof. If the award or agreement is not made in an official language 
of this State, the party shall supply a duly certified translation thereof into 
such language. 


Article 36 - Grounds for refusing recognition or enforcement 

1. Recognition or enforcement of an arbitral award, irrespective of the coun¬ 
try in which it was made, may be refused only: 

(a) at the request of the party against whom it is invoked, if that party 

furnishes to the competent court where recognition or enforcement is 

sought proof that: 

(i) a party to the arbitration agreement referred to in article 7 was 
under some incapacity; or the said agreement is not valid under 
the law to which the parties have subjected it or, failing any indi¬ 
cation thereon, under the law of the country where the award 
was made; or 

(ii) the party against whom the award is invoked was not given 
proper notice of the appointment of an arbitrator or of the arbi¬ 
trator proceedings or was otherwise unable to present his case; 
or 

(iii) the award deals with a dispute not contemplated by or not falling 
within the terms of the submission to arbitration, or it contains 
decisions on matters beyond the scope of the submission to arbi¬ 
tration, provided that, if the decisions on matters submitted to 
arbitration can be separated from those not so submitted, that 
part of the award which contains decisions on matters submitted 
to arbitration may be recognized and enforced; or 

(iv) the composition of the arbitral tribunal or the arbitral procedure 
was not in accordance with the agreement of the parties or, fail¬ 
ing such agreement, was not in accordance with the law of the 
country where the arbitration took place; or 

(v) the award has not yet become binding on the parties or has been 
set aside or suspended by a court of the country in which, or 
under the law of which, that award was made; or 

(b) if the court finds that: 

(i) the subject-matter of the dispute is not capable of settlement by 
arbitration under the law of this State; or 
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(ii) the recognition or enforcement of the award would be contrary 
to the public policy of this State. 

2. If an application for setting aside or suspension of an award has been 
made to a court referred to in paragraph (i) (a) (v) of this article, the 
court where recognition or enforcement is sought may, if it considers it 
proper, adjourn its decision and may also, on the application of the party 
claiming recognition or enforcement of the award, order the other party 
to provide appropriate security. 
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Annex I: Revised Articles of the UNCITRAL 
Model Law on International Commercial 
Arbitration (2006) 


Reprinted with permission of UNCITRAL 
Document N° 25 / 276 
A/6i/i 7 (SUPP). 


[Article 1, paragraph 2] 

2. The provisions of this Law, except articles 8, 9, 17 H, 17 I, 17 J, 35 and 

36, apply only if the place of arbitration is in the territory of this State. 

Article 2 A. International origin and general principles 

1. In the interpretation of this Law, regard is to be had to its international 
origin and to the need to promote uniformity in its application and the 
observance of good faith. 

2. Questions concerning matters governed by this Law which are not 
expressly settled in it are to be settled in conformity with the general 
principles on which this Law is based. 

[Article 7] 


OPTION I 

Article 7. Definition and form of arbitration agreement 

1. “Arbitration agreement” is an agreement by the parties to submit to 
arbitration all or certain disputes which have arisen or which may arise 
between them in respect of a defined legal relationship, whether contrac¬ 
tual or not. An arbitration agreement may be in the form of an arbitration 
clause in a contract or in the form of a separate agreement. 

2. The arbitration agreement shall be in writing. 
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3. An arbitration agreement is in writing if its content is recorded in any 
form, whether or not the arbitration agreement or contract has been con¬ 
cluded orally, by conduct, or by other means. 

4. The requirement that an arbitration agreement be in writing is met by an 
electronic communication if the information contained therein is accessi¬ 
ble so as to be useable for subsequent reference; “electronic communica¬ 
tion” means any communication that the parties make by means of data 
messages; “data message” means information generated, sent, received 
or stored by electronic, magnetic, optical or similar means, including, but 
not limited to, electronic data interchange (EDI), electronic mail, tele¬ 
gram, telex or telecopy. 

5. Furthermore, an arbitration agreement is in writing if it is contained in 
an exchange of statements of claim and defence in which the existence of 
an agreement is alleged by one party and not denied by the other. 

6 . The reference in a contract to any document containing an arbitration 
clause constitutes an arbitration agreement in writing, provided that the 
reference is such as to make that clause part of the contract. 


OPTION II 

Article 7. Definition of arbitration agreement 

“Arbitration agreement” is an agreement by the parties to submit to 
arbitration all or certain disputes which have arisen or which may arise 
between them in respect of a defined legal relationship, whether contractual 
or not. 


CHAPTER IV A. INTERIM MEASURES AND PRELIMINARY ORDERS 
Section 1. Interim measures 

Article 17. Power of arbitral tribunal to order interim measures 

1. Unless otherwise agreed by the parties, the arbitral tribunal may, at the 
request of a party, grant interim measures. 

2. An interim measure is any temporary measure, whether in the form of 
an award or in another form, by which, at any time prior to the issuance 
of the award by which the dispute is finally decided, the arbitral tribunal 
orders a party to: 

(a) Maintain or restore the status quo pending determination of the 
dispute; 
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(b) Take action that would prevent, or refrain from taking action that is 
likely to cause, current or imminent harm or prejudice to the arbitral 
process itself; 

(c) Provide a means of preserving assets out of which a subsequent award 
may be satisfied; or 

(d) Preserve evidence that may be relevant and material to the resolution 
of the dispute. 

Article 17 A. Conditions for granting interim measures 

1. The party requesting an interim measure under article 17, paragraph 2 
(a), (b) and (c) shall satisfy the arbitral tribunal that: 

(a) Harm not adequately reparable by an award of damages is likely 
to result if the measure is not ordered, and such harm substantially 
outweighs the harm that is likely to result to the party against whom 
the measure is directed if the measure is granted; and 

(b) There is a reasonable possibility that the requesting party will suc¬ 
ceed on the merits of the claim. The determination on this possibility 
shall not affect the discretion of the arbitral tribunal in making any 
subsequent determination. 

2. With regard to a request for an interim measure under article 17, para¬ 
graph 2 (d), the requirements in paragraph 1 (a) and (b) of this article 
shall apply only to the extent the arbitral tribunal considers appropriate. 


Section 2. Preliminary orders 

Article 17 B. Applications for preliminary orders and conditions for granting 

preliminary orders 

1. Unless otherwise agreed by the parties, a party may, without notice to 
any other party, make a request for an interim measure together with an 
application for a preliminary order directing a party not to frustrate the 
purpose of the interim measure requested. 

2. The arbitral tribunal may grant a preliminary order provided it considers 
that prior disclosure of the request for the interim measure to the party 
against whom it is directed risks frustrating the purpose of the measure. 

3. The conditions defined under article 17 A apply to any preliminary order, 
provided that the harm to be assessed under article 17 A, paragraph 1 
(a), is the harm likely to result from the order being granted or not. 

Article 17 C. Specific regime for preliminary orders 

1. Immediately after the arbitral tribunal has made a determination in respect 
of an application for a preliminary order, the arbitral tribunal shall give 
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notice to all parties of the request for the interim measure, the applica¬ 
tion for the preliminary order, the preliminary order, if any, and all other 
communications, including by indicating the content of any oral commu¬ 
nication, between any party and the arbitral tribunal in relation thereto. 

2. At the same time, the arbitral tribunal shall give an opportunity to any 
party against whom a preliminary order is directed to present its case at 
the earliest practicable time. 

3. The arbitral tribunal shall decide promptly on any objection to the pre¬ 
liminary order. 

4. A preliminary order shall expire after twenty days from the date on which 
it was issued by the arbitral tribunal. However, the arbitral tribunal may 
issue an interim measure adopting or modifying the preliminary order, 
after the party against whom the preliminary order is directed has been 
given notice and an opportunity to present its case. 

5. A preliminary order shall be binding on the parties but shall not be subject 
to enforcement by a court. Such a preliminary order does not constitute 
an award. 

Section 3. Provisions applicable to interim measures and preliminary 
orders 

Article 17 D. Modification, suspension, termination 

The arbitral tribunal may modify, suspend or terminate an interim measure 
or a preliminary order it has granted, upon application of any party or, 
in exceptional circumstances and upon prior notice to the parties, on the 
arbitral tribunal’s own initiative. 

Article 17 E. Provision of security 

1. The arbitral tribunal may require the party requesting an interim measure 
to provide appropriate security in connection with the measure. 

2. The arbitral tribunal shall require the party applying for a preliminary 
order to provide security in connection with the order unless the arbitral 
tribunal considers it inappropriate or unnecessary to do so. 

Article 17 F. Disclosure 

1. The arbitral tribunal may require any party promptly to disclose any 
material change in the circumstances on the basis of which the measure 
was requested or granted. 

2. The party applying for a preliminary order shall disclose to the arbitral 
tribunal all circumstances that are likely to be relevant to the arbitral tri¬ 
bunal’s determination whether to grant or maintain the order, and such 
obligation shall continue until the party against whom the order has been 
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requested has had an opportunity to present its case. Thereafter, para¬ 
graph i of this article shall apply. 

Article 17 G. Costs and damages 

The party requesting an interim measure or applying for a preliminary order 
shall be liable for any costs and damages caused by the measure or the order 
to any party if the arbitral tribunal later determines that, in the circumstances, 
the measure or the order should not have been granted. The arbitral tribunal 
may award such costs and damages at any point during the proceedings. 

Section 4. Recognition and enforcement of interim measures 

Article 17 H. Recognition and enforcement 

1. An interim measure issued by an arbitral tribunal shall be recognized as 
binding and, unless otherwise provided by the arbitral tribunal, enforced 
upon application to the competent court, irrespective of the country in 
which it was issued, subject to the provisions of article 17 I. 

2. The party who is seeking or has obtained recognition or enforcement of 
an interim measure shall promptly inform the court of any termination, 
suspension or modification of that interim measure. 

3. The court of the State where recognition or enforcement is sought may, 
if it considers it proper, order the requesting party to provide appropriate 
security if the arbitral tribunal has not already made a determination 
with respect to security or where such a decision is necessary to protect 
the rights of third parties. 

Article 17 I. Grounds for refusing recognition or enforcement* 

1. Recognition or enforcement of an interim measure may be refused only: 
(a) At the request of the party against whom it is invoked if the court is 
satisfied that: 

(i) Such refusal is warranted on the grounds set forth in article 36, 
paragraph 1 (a)(i), (ii), (iii) or (iv); or 

(ii) The arbitral tribunal’s decision with respect to the provision of 
security in connection with the interim measure issued by the 
arbitral tribunal has not been complied with; or 

(iii) The interim measure has been terminated or suspended by the 
arbitral tribunal or, where so empowered, by the court of the 
State in which the arbitration takes place or under the law of 
which that interim measure was granted; or 

* The conditions set forth in 17 I are intended to limit the number of circumstances in 
which the court may refuse to enforce an interim measure. It would not be contrary to 
the level of harmonization sought to be achieved by these model provisions if a state 
were to adopt fewer circumstances in which enforcement may be refused. 
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(b) If the court finds that: 

(i) The interim measure is incompatible with the powers conferred 
upon the court unless the court decides to reformulate the interim 
measure to the extent necessary to adapt it to its own powers and 
procedures for the purposes of enforcing that interim measure and 
without modifying its substance; or 

(ii) Any of the grounds set forth in article 3 6 , paragraph 1 (b)(i) or (ii), 
apply to the recognition and enforcement of the interim measure. 

2 Any determination made by the court on any ground in paragraph 1 of 
this article shall be effective only for the purposes of the application to rec¬ 
ognize and enforce the interim measure. The court where recognition or 
enforcement is sought shall not, in making that determination, undertake 
a review of the substance of the interim measure. 

Section 5. Court-ordered interim measures 

Article 17 J. Court-ordered interim measures 

A court shall have the same power of issuing an interim measure in relation to 
arbitration proceedings, irrespective of whether their place is in the territory 
of this State, as it has in relation to proceedings in courts. The court shall 
exercise such power in accordance with its own procedures in consideration 
of the specific features of international arbitration. 

[Article 35, paragraph 2] 

2. The party relying on an award or applying for its enforcement shall supply 
the original award or a copy thereof. If the award is not made in an official 
language of this State, the court may request the party to supply a translation 
thereof into such language. 
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Annex II: UNCITRAL Recommendation 
Regarding the Interpretation of Article II, 
Paragraph 2 and Article VII, Paragraph 1, of 
the New York Convention 


Reprinted with permission of UNCITRAL 
Document N° 25 / 276 
A/6 i/i 7 (SUPP). 

Recommendation regarding the interpretation of article II, paragraph 2, and 
article VII, paragraph 1, of the Convention on the Recognition and Enforce¬ 
ment of Foreign Arbitral Awards, done in New York, 10 June 1958, adopted 
by the United Nations Commission on International Trade Law on 7 July 
2006 at its thirty-ninth session. 

The United Nations Commission on International Trade Law, 

Recalling General Assembly resolution 2205 (XXI) of 17 December 1966, 
which established the United Nations Commission on International Trade 
Law with the object of promoting the progressive harmonization and unifi¬ 
cation of the law of international trade by, inter alia, promoting ways and 
means of ensuring a uniform interpretation and application of international 
conventions and uniform laws in the field of the law of international trade, 

Conscious of the fact that the different legal, social and economic systems 
of the world, together with different levels of development, are represented 
in the Commission, 

Recalling successive resolutions of the General Assembly reaffirming the 
mandate of the Commission as the core legal body within the United Nations 
system in the field of international trade law to coordinate legal activities in 
this field, 

Convinced that the wide adoption of the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards, done in New York on 10 June 
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1958, 1 * has been a significant achievement in the promotion of the rule of 
law, particularly in the field of international trade, 

Recalling that the Conference of Plenipotentiaries which prepared and 
opened the Convention for signature adopted a resolution, which states, inter 
alia, that the Conference “considers that greater uniformity of national laws 
on arbitration would further the effectiveness of arbitration in the settlement 
of private law disputes”, 

Bearing in mind differing interpretations of the form requirements under 
the Convention that result in part from differences of expression as between 
the five equally authentic texts of the Convention, 

Taking into account article VII, paragraph 1, of the Convention, a pur¬ 
pose of which is to enable the enforcement of foreign arbitral awards to the 
greatest extent, in particular by recognizing the right of any interested party 
to avail itself of law or treaties of the country where the award is sought 
to be relied upon, including where such law or treaties offer a regime more 
favourable than the Convention, 

Considering the wide use of electronic commerce, 

Taking into account international legal instruments, such as the 1985 
UNCITRAL Model Law on International Commercial Arbitration, 1 as sub¬ 
sequently revised, particularly with respect to article 7, 3 the UNCITRAL 
Model Law on Electronic Commerce, 4 the UNCITRAL Model Law on Elec¬ 
tronic Signatures 5 and the United Nations Convention on the Use of Elec¬ 
tronic Communications in International Contracts , 6 

Taking into account also enactments of domestic legislation, as well as 
case law, more favourable than the Convention in respect of form require¬ 
ment governing arbitration agreements, arbitration proceedings and the 
enforcement of arbitral awards, 

Considering that, in interpreting the Convention, regard is to be had to 
the need to promote recognition and enforcement of arbitral awards, 

1. Recommends that article II, paragraph 2, of the Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, done in New 
York, 10 June 1958, be applied recognizing that the circumstances described 
therein are not exhaustive; 

1 United Nations, Treaty Series, vol. 330, No. 4739. 

1 Official Records of the General Assembly, Fortieth Session, Supplement No. 17 
(A/40/17), annex I, and United Nations publication, Sales No. E.95.V.18. 

3 Ibid., Sixty-first Session, Supplement No. 17 (A/61/17), annex I. 

4 Ibid., Fifty-first Session, Supplement No. iy (A/51/17), annex I, and United Nations 
publication, Sales No. E.99.V.4, which contains also an additional article 5 bis, adopted 
in 1998, and the accompanying Guide to Enactment. 

5 Ibid., Fifty-sixth Session, Supplement No. iy and corrigendum (A/56/17 and Corr. 3), 
annex II, and United Nations publication, Sales No. E.02.V.8, which contains also the 
accompanying Guide to Enactment. 

6 General Assembly resolution 60/21, annex. 
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2. Recommends also that article VII, paragraph i, of the Convention on 
the Recognition and Enforcement of Foreign Arbitral Awards, done in New 
York, 10 June 1958, should be applied to allow any interested party to avail 
itself of rights it may have, under the law or treaties of the country where an 
arbitration agreement is sought to be relied upon, to seek recognition of the 
validity of such an arbitration agreement. 
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IBA Rules on Taking Evidence in 
International Commercial Arbitration 


Reprinted with permission of the International Bar Association, London 
All Rights Reserved 
© International Bar Association, 1999 

No part of the material protected by this copyright notice may be reproduced 
or utilized in any form or by any means, electronic or mechanical, including 
photocopying, recording, or by any information storage and retrieval system, 
without written permission from the copyright owner. 


FOREWORD 

These IBA Rules on the Taking of Evidence in International Commercial 
Arbitration (‘IBA Rules of Evidence’) have been prepared by a Working Party 
of Committee D (Arbitration and ADR) of the Section on Business Law of the 
International Bar Association. The IBA has issued these Rules as a resource 
to parties and to arbitrators in order to enable them to conduct the evidence 
phase of international arbitration proceedings in an efficient and economical 
manner. The Rules provide mechanisms for the presentation of documents, 
witnesses of fact, expert witnesses and inspections, as well as for the conduct 
of evidentiary hearings. The Rules are designed to be used in conjunction 
with, and adopted together with, institutional or ad hoc rules or procedures 
governing international commercial arbitrations. These IBA Rules of Evi¬ 
dence replace the IBA Supplementary Rules Governing the Presentation and 
Reception of Evidence in International Commercial Arbitration, originally 
issued in 1983. The IBA Rules of Evidence reflect procedures in use in many 
different legal systems, and they may be particularly useful when the parties 
come from different legal cultures. If the parties wish to adopt the IBA Rules 
of Evidence in their arbitration clause, it is recommended that they add the 
following additional language to the clause: ‘In addition to the [institutional 
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or ad hoc rules chosen by the parties], the parties agree that the arbitration 
shall be conducted according to the IBA Rules of Evidence.’ In addition, par¬ 
ties and Arbitral Tribunals may adopt the IBA Rules of Evidence, in whole 
or in part, at the time in conduct of the arbitration, or they may vary them 
or use them as guidelines in developing their own procedures. 

The IBA Rules of Evidence were adopted by the resolution of the IBA 
Council on i June 1999. 


THE RULES 

Preamble 

1. These IBA Rules on the Taking of Evidence in International Commercial 
Arbitration (the “IBA Rules of Evidence”) are intended to govern in an 
efficient and economical manner the taking of evidence in international 
commercial arbitrations, particularly those between Parties from different 
legal traditions. They are designed to supplement the legal provisions 
and the institutional or ad hoc rules according to which the Parties are 
conducting their arbitration. 

2. Parties and Arbitral Tribunals may adopt the IBA Rules of Evidence, in 
whole or in part, to govern arbitration proceedings, or they may vary 
them or use them as guidelines in developing their own procedures. The 
Rules are not intended to limit the flexibility that is inherent in, and an 
advantage of, international arbitration, and Parties and Arbitral Tribunals 
are free to adapt them to the particular circumstances of each arbitration. 

3. Each Arbitral Tribunal is encouraged to identify to the Parties, as soon as it 
considers it to be appropriate, the issues that it may regard as relevant and 
material to the outcome of the case, including issues where a preliminary 
determination may be appropriate. 

4. The taking of evidence shall be conducted on the principle that each 
Party shall be entitled to know, reasonably in advance of any Evidentiary 
blearing, the evidence on which the other Parties rely. 


THE RULES 

Article 1 Definitions 

In the IBA Rules of Evidence: 

“Arbitral Tribunal” means a sole arbitrator or a panel of arbitrators validly 
deciding by majority or otherwise; 

“Claimant” means the Party or Parties who commenced the arbitration and 
any Party who, through joinder or otherwise, becomes aligned with such 
Party or Parties; 
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“Document” means a writing of any kind, whether recorded on paper, elec¬ 
tronic means, audio or visual recordings or any other mechanical or elec¬ 
tronic means of storing or recording information; 

“Evidentiary Hearing” means any hearing, whether or not held on consec¬ 
utive days, at which the Arbitral Tribunal receives oral evidence; 

“Expert Report” means a written statement by a Tribunal-Appointed Expert 
or a Party-Appointed Expert submitted pursuant to the IBA Rules of 
Evidence; 

“General Rules” mean the institutional or ad hoc rules according to which 
the Parties are conducting their arbitration; 

“Party” means a party to the arbitration; 

“Party-Appointed Expert” means an expert witness presented by a Party; 

“Request to Produce” means a request by a Party for a procedural order 
by which the Arbitral Tribunal would direct another Party to produce 
documents; 

“Respondent” means the Party or Parties against whom the Claimant made 
its claim, and any Party who, through joinder or otherwise, becomes aligned 
with such Party or Parties, and includes a Respondent making a counter¬ 
claim; 

“Tribunal-Appointed Expert” means a person or organization appointed by 
the Arbitral Tribunal in order to report to it on specific issues determined 
by the Arbitral Tribunal. 


Article 2 Scope of Application 

1. Whenever the Parties have agreed or the Arbitral Tribunal has determined 
to apply the IBA Rules of Evidence, the Rules shall govern the taking of 
evidence, except to the extent that any specific provision of them may be 
found to be in conflict with any mandatory provision of law determined 
to be applicable to the case by the Parties or by the Arbitral Tribunal. 

2. In case of conflict between any provisions of the IBA Rules of Evidence 
and the General Rules, the Arbitral Tribunal shall apply the IBA Rules of 
Evidence in the manner that it determines best in order to accomplish the 
purposes of both the General Rules and the IBA Rules of Evidence, unless 
the Parties agree to the contrary. 

3. In the event of any dispute regarding the meaning of the IBA Rules 
of Evidence, the Arbitral Tribunal shall interpret them according to 
their purpose and in the manner most appropriate for the particular 
arbitration. 
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4. Insofar as the IBA Rules of Evidence and the General Rules are silent 
on any matter concerning the taking of evidence and the Parties have 
not agreed otherwise, the Arbitral Tribunal may conduct the taking of 
evidence as it deems appropriate, in accordance with the general principles 
of the IBA Rules of Evidence. 


Article 3 Documents 

1. Within the time ordered by the Arbitral Tribunal, each Party shall submit 
to the Arbitral Tribunal and to the other Parties all documents available 
to it on which it relies, including public documents and those in the public 
domain, except for any documents that have already been submitted by 
another Party. 

2. Within the time ordered by the Arbitral Tribunal, any Party may submit 
to the Arbitral Tribunal a Request to Produce. 

3. A Request to Produce shall contain: 

(a) (i) a description of a requested document sufficient to identify it, or 
(ii) a description in sufficient detail (including subject matter) of a 
narrow and specific requested category of documents that are rea¬ 
sonably believed to exist; 

(b) a description of how the documents requested are relevant and mate¬ 
rial to the outcome of the case; and 

(c) a statement that the documents requested are not in the possession, 
custody or control of the requesting Party, and of the reason why 
that Party assumes the documents requested to be in the possession, 
custody or control of the other Party. 

4. Within the time ordered by the Arbitral Tribunal, the Party to whom the 
Request to Produce is addressed shall produce to the Arbitral Tribunal 
and to the other Parties all the documents requested in its possession, 
custody or control as to which no objection is made. 

5. If the Party to whom the Request to Produce is addressed has objec¬ 
tions to some or all of the documents requested, it shall state them in 
writing to the Arbitral Tribunal within the time ordered by the Arbitral 
Tribunal. The reasons for such objections shall be any of those set forth 
in Article 9.2. 

6. The Arbitral Tribunal shall, in consultation with the Parties and in timely 
fashion, consider the Request to Produce and the objections. The Arbitral 
Tribunal may order the Party to whom such Request is addressed to 
produce to the Arbitral Tribunal and to the other Parties those requested 
documents in its possession, custody or control as to which the Arbitral 
Tribunal determines that (i) the issues that the requesting Party wishes 
to prove are relevant and material to the outcome of the case, and (ii) 
none of the reasons for objection set forth in Article 9.2 apply. 
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7. In exceptional circumstances, if the propriety of an objection can only 
be determined by review of the document, the Arbitral Tribunal may 
determine that it should not review the document. In that event, the 
Arbitral Tribunal may, after consultation with the Parties, appoint an 
independent and impartial expert, bound to confidentiality, to review 
any such document and to report on the objection. To the extent that 
the objection is upheld by the Arbitral Tribunal, the expert shall not 
disclose to the Arbitral Tribunal and to the other Parties the contents of 
the document reviewed. 

8. If a Party wishes to obtain the production of documents from a person 
or organization who is not a Party to the arbitration and from whom 
the Party cannot obtain the documents on its own, the Party may, within 
the time ordered by the Arbitral Tribunal, ask it to take whatever steps 
are legally available to obtain the requested documents. The Party shall 
identify the documents in sufficient detail and state why such documents 
are relevant and material to the outcome of the case. The Arbitral Tri¬ 
bunal shall decide on this request and shall take the necessary steps if 
in its discretion it determines that the documents would be relevant and 
material. 

9. The Arbitral Tribunal, at any time before the arbitration is concluded, 
may request a Party to produce to the Arbitral Tribunal and to the other 
Parties any documents that it believes to be relevant and material to the 
outcome of the case. A Party may object to such a request based on any 
of the reasons set forth in Article 9.2. If a Party raises such an objection, 
the Arbitral Tribunal shall decide whether to order the production of 
such documents based upon the considerations set forth in Article 3.6 
and, if the Arbitral Tribunal considers it appropriate, through the use of 
the procedures set forth in Article 3.7. 

10. Within the time ordered by the Arbitral Tribunal, the Parties may submit 
to the Arbitral Tribunal and to the other Parties any additional docu¬ 
ments which they believe have become relevant and material as a conse¬ 
quence of the issues raised in documents, Witness Statements or Expert 
Reports submitted or produced by another Party or in other submissions 
of the Parties. 

11. If copies are submitted or produced, they must conform fully to the 
originals. At the request of the Arbitral Tribunal, any original must be 
presented for inspection. 

12. All documents produced by a Party pursuant to the IBA Rules of Evi¬ 
dence (or by a non-Party pursuant to Article 3.8) shall be kept confiden¬ 
tial by the Arbitral Tribunal and by the other Parties, and they shall be 
used only in connection with the arbitration. The Arbitral Tribunal may 
issue orders to set forth the terms of this confidentiality. This require¬ 
ment is without prejudice to all other obligations of confidentiality in 
arbitration. 
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Article 4 Witnesses of Fact 

1. Within the time ordered by the Arbitral Tribunal, each Party shall iden¬ 
tify the witnesses on whose testimony it relies and the subject matter of 
that testimony. 

2. Any person may present evidence as a witness, including a Party or a 
Party’s officer, employee or other representative. 

3. It shall not be improper for a Party, its officers, employees, legal advi¬ 
sors or other representatives to interview its witnesses or potential 
witnesses. 

4. The Arbitral Tribunal may order each Party to submit within a specified 
time to the Arbitral Tribunal and to the other Parties a written statement 
by each witness on whose testimony it relies, except for those witnesses 
whose testimony is sought pursuant to Article 4.10 (the “Witness State¬ 
ment”). If Evidentiary Hearings are organized on separate issues (such as 
liability and damages), the Arbitral Tribunal or the Parties by agreement 
may schedule the submission of Witness Statements separately for each 
Evidentiary Hearing. 

5. Each Witness Statement shall contain: 

(a) the full name and address of the witness, his or her present and past 
relationship (if any) with any of the Parties, and a description of his 
or her background, qualifications, training and experience, if such 
a description may be relevant and material to the dispute or to the 
contents of the statement; 

(b) a full and detailed description of the facts, and the source of the 
witness’s information as to those facts, sufficient to serve as that 
witness’s evidence in the matter in dispute; 

(c) an affirmation of the truth of the statement; and 

(d) the signature of the witness and its date and place. 

6 . If Witness Statements are submitted, any Party may, within the time 
ordered by the Arbitral Tribunal, submit to the Arbitral Tribunal and 
to the other Parties revised or additional Witness Statements, including 
statements from persons not previously named as witnesses, so long as 
any such revisions or additions only respond to matters contained in 
another Party’s Witness Statement or Expert Report and such matters 
have not been previously presented in the arbitration. 

7. Each witness who has submitted a Witness Statement shall appear for 
testimony at an Evidentiary Hearing, unless the Parties agree otherwise. 

8. If a witness who has submitted a Witness Statement does not appear 
without a valid reason for testimony at an Evidentiary Hearing, except 
by agreement of the Parties, the Arbitral Tribunal shall disregard that 
Witness Statement unless, in exceptional circumstances, the Arbitral Tri¬ 
bunal determines otherwise. 

9. If the Parties agree that a witness who has submitted a Witness Statement 
does not need to appear for testimony at an Evidentiary Hearing, such 
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an agreement shall not be considered to reflect an agreement as to the 
correctness of the content of the Witness Statement. 

10. If a Party wishes to present evidence from a person who will not appear 
voluntarily at its request, the Party may, within the time ordered by the 
Arbitral Tribunal, ask it to take whatever steps are legally available to 
obtain the testimony of that person. The Party shall identify the intended 
witness, shall describe the subjects on which the witness’s testimony is 
sought and shall state why such subjects are relevant and material to the 
outcome of the case. The Arbitral Tribunal shall decide on this request 
and shall take the necessary steps if in its discretion it determines that 
the testimony of that witness would be relevant and material. 

11. The Arbitral Tribunal may, at any time before the arbitration is con¬ 
cluded, order any Party to provide, or to use its best efforts to provide, 
the appearance for testimony at an Evidentiary Hearing of any person, 
including one whose testimony has not yet been offered. 

Article 5 Party-Appointed Experts 

1. A Party may rely on a Party-Appointed Expert as a means of evidence 
on specific issues. Within the time ordered by the Arbitral Tribunal, a 
Party-Appointed Expert shall submit an Expert Report. 

2. The Expert Report shall contain: 

(a) the full name and address of the Party-Appointed Expert, his or her 
present and past relationship (if any) with any of the Parties, and 
a description of his or her background, qualifications, training and 
experience; 

(b) a statement of the facts on which he or she is basing his or her expert 
opinions and conclusions; 

(c) his or her expert opinions and conclusions, including a description 
of the method, evidence and information used in arriving at the 
conclusions; 

(d) an affirmation of the truth of the Expert Report; and 

(e) the signature of the Party-Appointed Expert and its date and place. 

3. The Arbitral Tribunal in its discretion may order that any Party-Appointed 
Experts who have submitted Expert Reports on the same or related issues 
meet and confer on such issues. At such meeting, the Party-Appointed 
Experts shall attempt to reach agreement on those issues as to which they 
had differences of opinion in their Expert Reports, and they shall record 
in writing any such issues on which they reach agreement. 

4. Each Party-Appointed Expert shall appear for testimony at an Eviden¬ 
tiary Hearing, unless the Parties agree otherwise and the Arbitral Tribunal 
accepts this agreement. 

5. If a Party-Appointed Expert does not appear without a valid reason for 
testimony at an Evidentiary Hearing, except by agreement of the Parties 
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accepted by the Arbitral Tribunal, the Arbitral Tribunal shall disregard 
his or her Expert Report unless, in exceptional circumstances, the Arbitral 
Tribunal determines otherwise. 

6 . If the Parties agree that a Party-Appointed Expert does not need to appear 
for testimony at an Evidentiary blearing, such an agreement shall not be 
considered to reflect an agreement as to the correctness of the content of 
the Expert Report. 

Article 6 Tribunal-Appointed Experts 

1. The Arbitral Tribunal, after having consulted with the Parties, may 
appoint one or more independent Tribunal-Appointed Experts to report 
to it on specific issues designated by the Arbitral Tribunal. The Arbitral 
Tribunal shall establish the terms of reference for any Tribunal-Appointed 
Expert report after having consulted with the Parties. A copy of the final 
terms of reference shall be sent by the Arbitral Tribunal to the Parties. 

2. The Tribunal-Appointed Expert shall, before accepting appointment, sub¬ 
mit to the Arbitral Tribunal and to the Parties a statement of his or 
her independence from the Parties and the Arbitral Tribunal. Within 
the time ordered by the Arbitral Tribunal, the Parties shall inform the 
Arbitral Tribunal whether they have any objections to the Tribunal- 
Appointed Expert’s independence. The Arbitral Tribunal shall decide 
promptly whether to accept any such objection. 

3. Subject to the provisions of Article 9.2, the Tribunal-Appointed Expert 
may request a Party to provide any relevant and material information or 
to provide access to any relevant documents, goods, samples, property 
or site for inspection. The authority of a Tribunal-Appointed Expert to 
request such information or access shall be the same as the authority of 
the Arbitral Tribunal. The Parties and their representatives shall have the 
right to receive any such information and to attend any such inspection. 
Any disagreement between a Tribunal-Appointed Expert and a Party as 
to the relevance, materiality or appropriateness of such a request shall be 
decided by the Arbitral Tribunal, in the manner provided in Articles 3.5 
through 3.7. The Tribunal-Appointed Expert shall record in the report 
any non-compliance by a Party with an appropriate request or decision 
by the Arbitral Tribunal and shall describe its effects on the determination 
of the specific issue. 

4. The Tribunal-Appointed Expert shall report in writing to the Arbitral 
Tribunal. The Tribunal-Appointed Expert shall describe in the report the 
method, evidence and information used in arriving at the conclusions. 

5. The Arbitral Tribunal shall send a copy of such Expert Report to the Par¬ 
ties. The Parties may examine any document that the Tribunal-Appointed 
Expert has examined and any correspondence between the Arbitral Tri¬ 
bunal and the Tribunal-Appointed Expert. Within the time ordered by 
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the Arbitral Tribunal, any Party shall have the opportunity to respond to 
the report in a submission by the Party or through an Expert Report by 
a Party-Appointed Expert. The Arbitral Tribunal shall send the submis¬ 
sion or Expert Report to the Tribunal-Appointed Expert and to the other 
Parties. 

6 . At the request of a Party or of the Arbitral Tribunal, the Tribunal- 
Appointed Expert shall be present at an Evidentiary Hearing. The Arbitral 
Tribunal may question the Tribunal-Appointed Expert, and he or she may 
be questioned by the Parties or by any Party-Appointed Expert on issues 
raised in the Parties’ submissions or in the Expert Reports made by the 
Party-Appointed Experts pursuant to Article 6.5. 

7. Any Expert Report made by a Tribunal-Appointed Expert and its con¬ 
clusions shall be assessed by the Arbitral Tribunal with due regard to all 
circumstances of the case. 

8. The fees and expenses of a Tribunal-Appointed Expert, to be funded in a 
manner determined by the Arbitral Tribunal, shall form part of the costs 
of the arbitration. 

Article 7 On Site Inspection 

Subject to the provisions of Article 9.2, the Arbitral Tribunal may, at the 
request of a Party or on its own motion, inspect or require the inspection 
by a Tribunal-Appointed Expert of any site, property, machinery or any 
other goods or process, or documents, as it deems appropriate. The Arbitral 
Tribunal shall, in consultation with the Parties, determine the timing and 
arrangement for the inspection. The Parties and their representatives shall 
have the right to attend any such inspection. 

Article 8 Evidentiary Hearing 

1. The Arbitral Tribunal shall at all times have complete control over the 
Evidentiary Hearing. The Arbitral Tribunal may limit or exclude any ques¬ 
tion to, answer by or appearance of a witness (which term includes, for 
the purposes of this Article, witnesses of fact and any Experts), if it con¬ 
siders such question, answer or appearance to be irrelevant, immaterial, 
burdensome, duplicative or covered by a reason for objection set forth in 
Article 9.2. Questions to a witness during direct and redirect testimony 
may not be unreasonably leading. 

2. The Claimant shall ordinarily first present the testimony of its witnesses, 
followed by the Respondent presenting testimony of its witnesses, and 
then by the presentation by Claimant of rebuttal witnesses, if any. Fol¬ 
lowing direct testimony, any other Party may question such witness, in an 
order to be determined by the Arbitral Tribunal. The Party who initially 
presented the witness shall subsequently have the opportunity to ask addi¬ 
tional questions on the matters raised in the other Parties’ questioning. 
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The Arbitral Tribunal, upon request of a Party or on its own motion, may 
vary this order of proceeding, including the arrangement of testimony by 
particular issues or in such a manner that witnesses presented by differ¬ 
ent Parties be questioned at the same time and in confrontation with each 
other. The Arbitral Tribunal may ask questions to a witness at any time. 

3. Any witness providing testimony shall first affirm, in a manner determined 
appropriate by the Arbitral Tribunal, that he or she is telling the truth. If 
the witness has submitted a Witness Statement or an Expert Report, the 
witness shall confirm it. The Parties may agree or the Arbitral Tribunal 
may order that the Witness Statement or Expert Report shall serve as that 
witness’s direct testimony. 

4. Subject to the provisions of Article 9.2, the Arbitral Tribunal may request 
any person to give oral or written evidence on any issue that the Arbitral 
Tribunal considers to be relevant and material. Any witness called and 
questioned by the Arbitral Tribunal may also be questioned by the Parties. 


Article 9 Admissibility and Assessment of Evidence 

1. The Arbitral Tribunal shall determine the admissibility, relevance, mate¬ 
riality and weight of evidence. 

2. The Arbitral Tribunal shall, at the request of a Party or on its own motion, 
exclude from evidence or production any document, statement, oral tes¬ 
timony or inspection for any of the following reasons: 

(a) lack of sufficient relevance or materiality; 

(b) legal impediment or privilege under the legal or ethical rules deter¬ 
mined by the Arbitral Tribunal to be applicable; 

(c) unreasonable burden to produce the requested evidence; 

(d) loss or destruction of the document that has been reasonably shown 
to have occurred; 

(e) grounds of commercial or technical confidentiality that the Arbitral 
Tribunal determines to be compelling; 

(f) grounds of special political or institutional sensitivity (including evi¬ 
dence that has been classified as secret by a government or a public 
international institution) that the Arbitral Tribunal determines to be 
compelling; or 

(g) considerations of fairness or equality of the Parties that the Arbitral 
Tribunal determines to be compelling. 

3. The Arbitral Tribunal may, where appropriate, make necessary arrange¬ 
ments to permit evidence to be considered subject to suitable confiden¬ 
tiality protection. 

4. If a Party fails without satisfactory explanation to produce any document 
requested in a Request to Produce to which it has not objected in due time 
or fails to produce any document ordered to be produced by the Arbitral 
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Tribunal, the Arbitral Tribunal may infer that such document would be 
adverse to the interests of that Party. 

5. If a Party fails without satisfactory explanation to make available any 
other relevant evidence, including testimony, sought by one Party to which 
the Party to whom the request was addressed has not objected in due time 
or fails to make available any evidence, including testimony, ordered by 
the Arbitral Tribunal to be produced, the Arbitral Tribunal may infer that 
such evidence would be adverse to the interests of that Party. 
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IBA Rules of Ethics for International 
Arbitrators 1987 


Reprinted with permission of the International Bar Association, London. 
© International Bar Association, 1987 


INTRODUCTORY NOTE 

International arbitrators should be impartial, independent, competent, dili¬ 
gent and discreet. These rules seek to establish the manner in which these 
abstract qualities may be assessed in practice. Rather than rigid rules, they 
reflect internationally acceptable guidelines developed by practising lawyers 
from all continents. They will attain their objectives only if they are applied 
in good faith. 

The rules cannot be directly binding either on arbitrators, or on the par¬ 
ties themselves, unless they are adopted by agreement. Whilst the Interna¬ 
tional Bar Association hopes that they will be taken into account in the con¬ 
text of challenges to arbitrators, it is emphasised that these guidelines are 
not intended to create grounds for the setting aside of awards by national 
courts. 

If parties wish to adopt the rules they may add the following to their 
arbitration clause or arbitration agreement: “The parties agree that the rules 
of Ethics for International Arbitrators established by the International Bar 
Association, in force at the date of the commencement of any arbitration 
under this clause, shall be applicable to the arbitrators appointed in respect 
of such arbitration.” The International Bar Association takes the position 
that (whatever may be the case in domestic arbitration) international arbitra¬ 
tors should in principle be granted immunity from suit under national laws, 
except in extreme cases of wilful or reckless disregard of their legal obliga¬ 
tions. Accordingly, the International Bar Association wishes to make it clear 
that it is not the intention of these rules to create opportunities for aggrieved 
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parties to sue international arbitrators in national courts. The normal sanc¬ 
tion for breach of an ethical duty is removal from office, with consequent 
loss of entitlement to remuneration. The International Bar Association also 
emphasises that these rules do not affect, and are intended to be consistent 
with, the International Code of Ethics for lawyers, adopted at Oslo on 25th 
July 1956, and amended by the General Meeting of the International Bar 
Association at Mexico City on 24th July 1964. 


RULES OF ETHICS FOR INTERNATIONAL ARBITRATORS 
Article 1 Fundamental Rule 

Arbitrators shall proceed diligently and efficiently to provide the parties with 
a just and effective resolution of their disputes, and shall be and shall remain 
free from bias. 

Article 2 Acceptance of Appointment 

2.1 A prospective arbitrator shall accept an appointment only if he is fully 
satisfied that he is able to discharge his duties without bias. 

2.2 A prospective arbitrator shall accept an appointment only if he is fully 
satisfied that he is competent to determine the issues in dispute, and has an 
adequate knowledge of the language of the arbitration. 

2.3 A prospective arbitrator should accept an appointment only if he is 
able to give to the arbitration the time and attention which the parties are 
reasonably entitled to expect. 

2.4 It is inappropriate to contact parties in order to solicit appointment as 
arbitrator. 

Article 3 Elements of Bias 

3.1 The criteria for assessing questions relating to bias are impartiality and 
independence. Partiality arises where an arbitrator favours one of the parties, 
or where he is prejudiced in relation to the subject-matter of the dispute. 
Dependence arises from relationships between an arbitrator and one of the 
parties, or with someone closely connected with one of the parties. 

3.2 Facts which might lead a reasonable person, not knowing the arbitrator’s 
true state of mind, to consider that he is dependent on a party create an 
appearance of bias. The same is true if an arbitrator has a material interest 
in the outcome of the dispute, or if he has already taken a position in relation 
to it. The appearance of bias is best overcome by full disclosure as described 
in Article 4 below. 

3.3 Any current direct or indirect business relationship between an arbitrator 
and a party, or with a person who is known to be a potentially important 
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witness, will normally give rise to justifiable doubts as to a prospective 
arbitrator’s impartiality or independence. He should decline to accept an 
appointment in such circumstances unless the parties agree in writing that 
he may proceed. Examples of indirect relationships are where a member of 
the prospective arbitrator’s family, his firm, or any business partner has a 
business relationship with one of the parties. 

3.4 Past business relationships will not operate as an absolute bar to accep¬ 
tance of appointment, unless they are of such magnitude or nature as to be 
likely to affect a prospective arbitrator’s judgment. 

3.5 Continuous and substantial social or professional relationships between 
a prospective arbitrator and a party, or with a person who is known to be 
a potentially important witness in the arbitration, will normally give rise 
to justifiable doubts as to the impartiality or independence of a prospective 
arbitrator. 


Article 4 Duty of Disclosure 

4.1 A prospective arbitrator should disclose all facts or circumstances 
that may give rise to justifiable doubts as to his impartiality or inde¬ 
pendence. Failure to make such disclosure creates an appearance of bias, 
and may of itself be a ground for disqualification even though the non- 
disclosed facts or circumstances would not of themselves justify disqualifi¬ 
cation. 

4.2 A prospective arbitrator should disclose: 

(a) 

any past or present business relationship, whether direct or indirect as illus¬ 
trated in Article 3.3, including prior appointment as arbitrator, with any 
party to the dispute, or any representative of a party, or any person known to 
be a potentially important witness in the arbitration. With regard to present 
relationships, the duty of disclosure applies irrespective of their magnitude, 
but with regard to past relationships only if they were of more than a trivial 
nature in relation to the arbitrator’s professional or business affairs. Non¬ 
disclosure of an indirect relationship unknown to a prospective arbitrator 
will not be a ground for disqualification unless it could have been ascertained 
by making reasonable enquiries; 

(b) 

the nature and duration of any substantial social relationships with any 
party or any person known to be likely to be an important witness in the 
arbitration; 

(c) 

the nature of any previous relationship with any fellow arbitrator (including 
prior joint service as an arbitrator); 
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(d) 

the extent of any prior knowledge he may have of the dispute; 

(e) 

the extent of any commitments which may affect his availability to perform 
his duties as arbitrator as may be reasonably anticipated. 

4.3 The duty of disclosure continues throughout the arbitral proceedings as 
regards new facts or circumstances. 

4.4 Disclosure should be made in writing and communicated to all par¬ 
ties and arbitrators. When an arbitrator has been appointed, any previ¬ 
ous disclosure made to the parties should be communicated to the other 
arbitrators. 


Article 5 Communications with Parties 

5.1 When approached with a view to appointment, a prospective arbitrator 
should make sufficient enquiries in order to inform himself whether there 
may be any justifiable doubts regarding his impartiality or independence; 
whether he is competent to determine the issues in dispute; and whether 
he is able to give the arbitration the time and attention required. He may 
also respond to enquiries from those approaching him, provided that such 
enquiries are designed to determine his suitability and availability for the 
appointment and provided that the merits of the case are not discussed. In the 
event that a prospective sole arbitrator or presiding arbitrator is approached 
by one party alone, or be one arbitrator chosen unilaterally by a party (a 
“party-nominated” arbitrator), he should ascertain that the other party or 
parties, or the other arbitrator, has consented to the manner in which he 
has been approached. In such circumstances he should, in writing or orally, 
inform the other party or parties, or the other arbitrator, of the substance of 
the initial conversation. 

5.2 If a party-nominated arbitrator is required to participate in the selection 
of a third or presiding arbitrator, it is acceptable for him (although he is not 
so required) to obtain the views of the party who nominated him as to the 
acceptability of candidates being considered. 

5.3 Throughout the arbitral proceedings, an arbitrator should avoid any 
unilateral communications regarding the case with any party, or its repre¬ 
sentatives. If such communication should occur, the arbitrator should inform 
the other party or parties and arbitrators of its substance. 

5.4 If an arbitrator becomes aware that a fellow arbitrator has been in 
improper communication with a party, he may inform the remaining arbi¬ 
trators and they should together determine what action should be taken. 
Normally, the appropriate initial course of action is for the offending 
arbitrator to be requested to refrain from making any further improper 
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communications with the party. Where the offending arbitrator fails or 
refuses to refrain from improper communications, the remaining arbitra¬ 
tors may inform the innocent party in order that he may consider what 
action he should take. An arbitrator may act unilaterally to inform a party 
of the conduct of another arbitrator in order to allow the said party to 
consider a challenge of the offending arbitrator only in extreme circum¬ 
stances, and after communicating his intention to his fellow arbitrators in 
writing. 

5.5 No arbitrator should accept any gift or substantial hospitality, directly or 
indirectly, from any party to the arbitration. Sole arbitrators and presiding 
arbitrators should be particularly meticulous in avoiding significant social 
or professional contacts with any party to the arbitration other than in the 
presence of the other parties. 


Article 6 Fees 

Unless the parties agree otherwise or a party defaults, an arbitrator shall 
make no unilateral arrangements for fees or expenses. 


Article 7 Duty of Diligence 

All arbitrators should devote such time and attention as the parties may 
reasonably require having regard to all the circumstances of the case, and 
shall do their best to conduct the arbitration in such a manner that costs do 
not rise to an unreasonable proportion of the interests at stake. 


Article 8 Involvement in Settlement Proposals 

Where the parties have so requested, or consented to a suggestion to this 
effect by the arbitral tribunal, the tribunal as a whole (or the presiding arbi¬ 
trator where appropriate), may make proposals for settlement to both parties 
simultaneously, and preferably in the presence of each other. Although any 
procedure is possible with the agreement of the parties, the arbitral tribunal 
should point out to the parties that it is undesirable that any arbitrator 
should discuss settlement terms with a party in the absence of the other par¬ 
ties since this will normally have the result that any arbitrator involved in 
such discussions will become disqualified from any future participation in the 
arbitration. 


Article 9 Confidentiality of the Deliberations 

The deliberations of the arbitral tribunal, and the contents of the award itself, 
remain confidential in perpetuity unless the parties release the arbitrators 
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from this obligation. An arbitrator should not participate in, or give any 
information for the purpose of assistance in, any proceedings to consider the 
award unless, exceptionally, he considers it his duty to disclose any material 
misconduct or fraud on the part of his fellow arbitrators. 
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IBA Guidelines on Conflicts of Interests 
in International Arbitration 


Reprinted with permission of the International Bar Association, London. 
© International Bar Association 

Approved on 22 May 2004 by the Council of the International Bar Associ¬ 
ation. 


INTRODUCTION 

1. Problems of conflicts of interest increasingly challenge international arbi¬ 
tration. Arbitrators are often unsure about what facts need to be dis¬ 
closed, and they may make different choices about disclosures than other 
arbitrators in the same situation. The growth of international business 
and the manner in which it is conducted, including interlocking corpo¬ 
rate relationships and larger international law firms, have caused more 
disclosures and have created more difficult conflict of interest issues to 
determine. Reluctant parties have more opportunities to use challenges 
of arbitrators to delay arbitrations or to deny the opposing party the arbi¬ 
trator of its choice. Disclosure of any relationship, no matter how minor 
or serious, has too often led to objections, challenge and withdrawal or 
removal of the arbitrator. 

2. Thus, parties, arbitrators, institutions and courts face complex decisions 
about what to disclose and what standards to apply. In addition, insti¬ 
tutions and courts face difficult decisions if an objection or a challenge 
is made after a disclosure. There is a tension between, on the one hand, 
the parties’ right to disclosure of situations that may reasonably call into 
question an arbitrator’s impartiality or independence and their right to a 
fair hearing and, on the other hand, the parties’ right to select arbitrators 
of their choosing. Even though laws and arbitration rules provide some 
standards, there is a lack of detail in their guidance and of uniformity 
in their application. As a result, quite often members of the international 
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arbitration community apply different standards in making decisions con¬ 
cerning disclosure, objections and challenges. 

3. It is in the interest of everyone in the international arbitration commu¬ 
nity that international arbitration proceedings not be hindered by these 
growing conflicts of interest issues. The Committee on Arbitration and 
ADR of the International Bar Association appointed a Working Group of 
19 experts 1 in international arbitration from 14 countries to study, with 
the intent of helping this decision-making process, national laws, judicial 
decisions, arbitration rules and practical considerations and applications 
regarding impartiality and independence and disclosure in international 
arbitration. The Working Group has determined that existing standards 
lack sufficient clarity and uniformity in their application. It has there¬ 
fore prepared these Guidelines, which set forth some General Standards 
and Explanatory Notes on the Standards. Moreover, the Working Group 
believes that greater consistency and fewer unnecessary challenges and 
arbitrator withdrawals and removals could be achieved by providing lists 
of specific situations that, in the view of the Working Group, do or do 
not warrant disclosure or disqualification of an arbitrator. Such lists - 
designated Red, Orange and Green (the “Application Lists”) - appear at 
the end of these Guidelines. 

4. The Guidelines reflect the Working Group’s understanding of the best 
current international practice firmly rooted in the principles expressed in 
the General Standards. The Working Group has based the General Stan¬ 
dards and the Application Lists upon statutes and case law in jurisdictions 
and upon the judgment and experience of members of the Working Group 
and others involved in international commercial arbitration. The Working 
Group has attempted to balance the various interests of parties, represen¬ 
tatives, arbitrators and arbitration institutions, all of whom have a respon¬ 
sibility for ensuring the integrity, reputation and efficiency of international 
commercial arbitration. In particular, the Working Group has sought and 
considered the views of many leading arbitration institutions, as well as 
corporate counsel and other persons involved in international arbitration. 
The Working Group also published drafts of the Guidelines and sought 
comments at two annual meetings of the International Bar Association 
and other meetings of arbitrators. While the comments received by the 

1 The members of the Working Group are: (1) Henri Alvarez, Canada; (2) John Beechey, 
England; (3) Jim Carter, United States; (4) Emmanuel Gaillard, France, (5) Emilio 
Gonzales de Castilla, Mexico; (6) Bernard Hanotiau, Belgium; (7) Michael Hwang, 
Singapore; (8) Albert Jan van den Berg, Belgium; (9) Doug Jones, Australia; (10) 
Gabrielle Kaufmann-Kohler, Switzerland; (n) Arthur Marriott, England; (12) Tore 
Wiwen Nilsson, Sweden; (13) Hilmar Raeschke-Kessler, Germany; (14) David W. 
Rivkin, United States; (15) Klaus Sachs, Germany; (16) Nathalie Voser, Switzerland 
(Rapporteur); (17) David Williams, New Zealand; (18) Des Williams, South Africa; 
(19); Otto de Witt Wijnen, The Netherlands (Chair). 
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Working Group varied, and included some points of criticisms, the arbi¬ 
tration community generally supported and encouraged these efforts to 
help reduce the growing problems of conflicts of interests. The Working 
Group has studied all the comments received and has adopted many of 
the proposals that it has received. The Working Group is very grateful 
indeed for the serious considerations given to its proposals by so many 
institutions and individuals all over the globe and for the comments and 
proposals received. 

5. Originally, the Working Group developed the Guidelines for international 
commercial arbitration. However, in the light of comments received, it 
realized that the Guidelines should equally apply to other types of arbi¬ 
tration, such as investment arbitrations (insofar as these may not be con¬ 
sidered as commercial arbitrations). 1 * 

6 . These Guidelines are not legal provisions and do not override any appli¬ 
cable national law or arbitral rules chosen by the parties. However, the 
Working Group hopes that these Guidelines will find general acceptance 
within the international arbitration community (as was the case with 
the IBA Rules on the Taking of Evidence in International Commercial 
Arbitration) and that they thus will help parties, practitioners, arbitra¬ 
tors, institutions and the courts in their decision-making process on these 
very important questions of impartiality, independence, disclosure, objec¬ 
tions and challenges made in that connection. The Working Group trusts 
that the Guidelines will be applied with robust common sense and with¬ 
out pedantic and unduly formalistic interpretation. The Working Group 
is also publishing a Background and History, which describes the stud¬ 
ies made by the Working Group and may be helpful in interpreting the 
Guidelines. 

7. The IBA and the Working Group view these Guidelines as a beginning, 
rather than an end, of the process. The Application Lists cover many of the 
varied situations that commonly arise in practice, but they do not purport 
to be comprehensive, nor could they be. Nevertheless, the Working Group 
is confident that the Application Lists provide better concrete guidance 
than the General Standards (and certainly more than existing standards). 
The IBA and the Working Group seek comments on the actual use of the 
Guidelines, and they plan to supplement, revise and refine the Guidelines 
based on that practical experience. 

8. In 1987, the IBA published Rules of Ethics for International Arbitrators. 3 
Those Rules cover more topics than these Guidelines, and they remain in 

1 Similarly, the Working Group is of the opinion that these Guidelines should apply by 

analogy to civil servants and government officers who are appointed as arbitrators by 
States or State entities that are parties to arbitration proceedings. 

3 Note General Editor. The IBA Rules of Ethics for International Arbitrators are pub¬ 
lished in Yearbook XII (1987) pp. 199-202. 
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effect as to subjects that are not discussed in the Guidelines. The Guide¬ 
lines supersede the Rules of Ethics as to the matters treated here. 


PART I. GENERAL STANDARDS REGARDING IMPARTIALITY, 

INDEPENDENCE AND DISCLOSURE 

1. General Principle 

Every arbitrator shall be impartial and independent of the parties at the 
time of accepting an appointment to serve and shall remain so during the 
entire arbitration proceeding until the final award has been rendered or the 
proceeding has otherwise finally terminated. 

Explanation to General Standard 1 

The Working Group is guided by the fundamental principle in international 
arbitration that each arbitrator must be impartial and independent of the 
parties at the time he or she accepts an appointment to act as arbitrator 
and must remain so during the entire course of the arbitration proceedings. 
The Working Group considered whether this obligation should extend even 
during the period that the award may be challenged but has decided against 
this. The Working Group takes the view that the arbitrator’s duty ends when 
the Arbitral Tribunal has rendered the final award or the proceedings have 
otherwise been finally terminated (e.g., because of a settlement). If, after 
setting aside or other proceedings, the dispute is referred back to the same 
arbitrator, a fresh round of disclosure may be necessary. 

2. Conflicts of Interest 

(a) An arbitrator shall decline to accept an appointment or, if the arbitration 
has already been commenced, refuse to continue to act as an arbitrator 
if he or she has any doubts as to his or her ability to be impartial or 
independent. 

(b) The same principle applies if facts or circumstances exist, or have arisen 
since the appointment, that, from a reasonable third person’s point of 
view having knowledge of the relevant facts, give rise to justifiable doubts 
as to the arbitrator’s impartiality or independence, unless the parties have 
accepted the arbitrator in accordance with the requirements set out in 
General Standard 4. 

(c) Doubts are justifiable if a reasonable and informed third party would 
reach the conclusion that there was a likelihood that the arbitrator may 
be influenced by factors other than the merits of the case as presented by 
the parties in reaching his or her decision. 
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(d) Justifiable doubts necessarily exist as to the arbitrator’s impartiality or 
independence if there is an identity between a party and the arbitrator, if 
the arbitrator is a legal representative of a legal entity that is a party in 
the arbitration, or if the arbitrator has a significant financial or personal 
interest in the matter at stake. 

Explanation to General Standard 2 

(a) It is the main ethical guiding principle of every arbitrator that actual 
bias from the arbitrator’s own point of view must lead to that arbitrator 
declining his or her appointment. This standard should apply regardless 
of the stage of the proceedings. This principle is so self-evident that many 
national laws do not explicitly say so. See e.g. Article 12, UNCITRAL 
Model Law. The Working Group, however, has included it in the Gen¬ 
eral Standards because explicit expression in these Guidelines helps to 
avoid confusion and to create confidence in procedures before arbitral 
tribunals. In addition, the Working Group believes that the broad stan¬ 
dard of “any doubts as to an ability to be impartial and independent” 
should lead to the arbitrator declining the appointment. 

(b) In order for standards to be applied as consistently as possible, the Work¬ 
ing Group believes that the test for disqualification should be an objective 
one. The Working Group uses the wording “impartiality or indepen¬ 
dence” derived from the broadly adopted Article 12 of the UNCITRAL 
Model Law, and the use of an appearance test, based on justifiable doubts 
as to the impartiality or independence of the arbitrator, as provided in 
Article 12(2) of the UNCITRAL Model Law, to be applied objectively 
(a “reasonable third person test”). As described in the Explanation to 
General Standard 3(d), this standard should apply regardless of the stage 
of the proceedings. 

(c) Most laws and rules that apply the standard of justifiable doubts do 
not further define that standard. The Working Group believes that this 
General Standard provides some context for making this determination. 

(d) The Working Group supports the view that no one is allowed to be his or 
her own judge; i.e., there cannot be identity between an arbitrator and a 
party. The Working Group believes that this situation cannot be waived 
by the parties. The same principle should apply to persons who are legal 
representatives of a legal entity that is a party in the arbitration, like 
board members, or who have a significant economic interest in the matter 
at stake. Because of the importance of this principle, this non-waivable 
situation is made a General Standard, and examples are provided in the 
non-waivable Red List. 

The General Standard purposely uses the terms “identity” and “legal 
representatives.” In the light of comments received, the Working Group 
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considered whether these terms should be extended or further defined, 
but decided against doing so. It realizes that there are situations in which 
an employee of a party or a civil servant can be in a position similar, if not 
identical, to the position of an official legal representative. The Working 
Group decided that it should suffice to state the principle. 

3. Disclosure by the Arbitrator 

(a) If facts or circumstances exist that may, in the eyes of the parties, give 
rise to doubts as to the arbitrator’s impartiality or independence, the 
arbitrator shall disclose such facts or circumstances to the parties, the 
arbitration institution or other appointing authority (if any, and if so 
required by the applicable institutional rules) and to the co-arbitrators, 
if any, prior to accepting his or her appointment or, if thereafter, as soon 
as he or she learns about them. 

(b) It follows from General Standards i and 2(a) that an arbitrator who has 
made a disclosure considers himself or herself to be impartial and inde¬ 
pendent of the parties despite the disclosed facts and therefore capable 
of performing his or her duties as arbitrator. Otherwise, he or she would 
have declined the nomination or appointment at the outset or resigned. 

(c) Any doubt as to whether an arbitrator should disclose certain facts or 
circumstances should be resolved in favour of disclosure. 

(d) When considering whether or not facts or circumstances exist that should 
be disclosed, the arbitrator shall not take into account whether the arbi¬ 
tration proceeding is at the beginning or at a later stage. 

Explanation to General Standard 3 

(a) General Standard 2(b) above sets out an objective test for disqualifica¬ 
tion of an arbitrator. However, because of varying considerations with 
respect to disclosure, the proper standard for disclosure may be differ¬ 
ent. A purely objective test for disclosure exists in the majority of the 
jurisdictions analyzed and in the UNCITRAL Model Law. Nevertheless, 
the Working Group recognizes that the parties have an interest in being 
fully informed about any circumstances that may be relevant in their 
view. Because of the strongly held views of many arbitration institutions 
(as reflected in their rules and as stated to the Working Group) that the 
disclosure test should reflect the perspectives of the parties, the Working 
Group in principle accepted, after much debate, a subjective approach 
for disclosure. The Working Group has adapted the language of Article 
7(2) of the ICC Rules for this standard. 

However, the Working Group believes that this principle should not be 
applied without limitations. Because some situations should never lead 
to disqualification under the objective test, such situations need not be 



APPENDIX G 


293 


disclosed, regardless of the parties’ perspective. These limitations to the 
subjective test are reflected in the Green List, which lists some situations 
in which disclosure is not required. 

Similarly, the Working Group emphasizes that the two tests (objective 
test for disqualification and subjective test for disclosure) are clearly 
distinct from each other, and that a disclosure shall not automatically 
lead to disqualification, as reflected in General Standard 3(b). 

In determining what facts should be disclosed, an arbitrator should 
take into account all circumstances known to him or her, including to 
the extent known the culture and the customs of the country of which 
the parties are domiciled or nationals. 

(b) Disclosure is not an admission of a conflict of interest. An arbitrator 
who has made a disclosure to the parties considers himself or herself to 
be impartial and independent of the parties, despite the disclosed facts, 
or else he or she would have declined the nomination or resigned. An 
arbitrator making disclosure thus feels capable of performing his or her 
duties. It is the purpose of disclosure to allow the parties to judge whether 
or not they agree with the evaluation of the arbitrator and, if they so wish, 
to explore the situation further. The Working Group hopes that the pro¬ 
mulgation of this General Standard will eliminate the misunderstanding 
that disclosure demonstrates doubts sufficient to disqualify the arbitra¬ 
tor. Instead, any challenge should be successful only if an objective test, 
as set forth above, is met. 

(c) Unnecessary disclosure sometimes raises an incorrect implication in the 
minds of the parties that the disclosed circumstances would affect his 
or her impartiality or independence. Excessive disclosures thus unnec¬ 
essarily undermine the parties’ confidence in the process. Nevertheless, 
after some debate, the Working Group believes it important to provide 
expressly in the General Standards that in case of doubt the arbitrator 
should disclose. If the arbitrator feels that he or she should disclose 
but that professional secrecy rules or other rules of practice prevent 
such disclosure, he or she should not accept the appointment or should 
resign. 

(d) The Working Group has concluded that disclosure or disqualification (as 
set out in General Standard 2) should not depend on the particular stage 
of the arbitration. In order to determine whether the arbitrator should 
disclose, decline the appointment or refuse to continue to act or whether 
a challenge by a party should be successful, the facts and circumstances 
alone are relevant and not the current stage of the procedure or the con¬ 
sequences of the withdrawal. As a practical matter, institutions make a 
distinction between the commencement of an arbitration proceeding and 
a later stage. Also, courts tend to apply different standards. Nevertheless, 
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the Working Group believes it important to clarify that no distinction 
should be made regarding the stage of the arbitral procedure. While there 
are practical concerns if an arbitrator must withdraw after an arbitration 
has commenced, a distinction based on the stage of arbitration would be 
inconsistent with the General Standards. 


4. Waiver by the Parties 

(a) If, within 30 days after the receipt of any disclosure by the arbitrator 
or after a party learns of facts or circumstances that could constitute a 
potential conflict of interest for an arbitrator, a party does not raise an 
express objection with regard to that arbitrator, subject to paragraphs 

(b) and (c) of this General Standard, the party is deemed to have waived 
any potential conflict of interest by the arbitrator based on such facts or 
circumstances and may not raise any objection to such facts or circum¬ 
stances at a later stage. 

(b) However, if facts or circumstances exist as described in General Standard 
2(d), any waiver by a party or any agreement by the parties to have such 
a person serve as arbitrator shall be regarded as invalid. 

(c) A person should not serve as an arbitrator when a conflict of interest, 
such as those exemplified in the waivable Red List, exists. Nevertheless, 
such a person may accept appointment as arbitrator or continue to act 
as an arbitrator, if the following conditions are met: 

(i) All parties, all arbitrators and the arbitration institution or other 
appointing authority (if any) must have full knowledge of the conflict 
of interest; and 

(ii) All parties must expressly agree that such person may serve as arbi¬ 
trator despite the conflict of interest. 

(d) An arbitrator may assist the parties in reaching a settlement of the dis¬ 
pute at any stage of the proceedings. However, before doing so, the 
arbitrator should receive an express agreement by the parties that act¬ 
ing in such a manner shall not disqualify the arbitrator from contin¬ 
uing to serve as arbitrator. Such express agreement shall be consid¬ 
ered to be an effective waiver of any potential conflict of interest that 
may arise from the arbitrator’s participation in such process or from 
information that the arbitrator may learn in the process. If the assis¬ 
tance by the arbitrator does not lead to final settlement of the case, the 
parties remain bound by their waiver. However, consistent with Gen¬ 
eral Standard 2(a) and notwithstanding such agreement, the arbitrator 
shall resign if, as a consequence of his or her involvement in the settle¬ 
ment process, the arbitrator develops doubts as to his or her ability to 
remain impartial or independent in the future course of the arbitration 
proceedings. 
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Explanation to General Standard 4 

(a) The Working Group suggests a requirement of an explicit objection by 
the parties within a certain time limit. In the view of the Working Group, 
this time limit should also apply to a party who refuses to be involved. 

(b) This General Standard is included to make General Standard 4(a) consis¬ 
tent with the non-waivable provisions of General Standard 2(d). Exam¬ 
ples of such circumstances are described in the non-waivable Red Tist. 

(c) In a serious conflict of interest, such as those that are described by way 
of example in the waivable Red Tist, the parties may nevertheless wish to 
use such a person as an arbitrator. Here, party autonomy and the desire to 
have only impartial and independent arbitrators must be balanced. The 
Working Group believes persons with such a serious conflict of interests 
may serve as arbitrators only if the parties make fully informed, explicit 
waivers. 

(d) The concept of the Arbitral Tribunal assisting the parties in reaching a 
settlement of their dispute in the course of the arbitration proceedings is 
well established in some jurisdictions but not in others. Informed consent 
by the parties to such a process prior to its beginning should be regarded 
as effective waiver of a potential conflict of interest. Express consent is 
generally sufficient, as opposed to a consent made in writing which in 
certain jurisdictions requires signature. In practice, the requirement of 
an express waiver allows such consent to be made in the minutes or 
transcript of a hearing. In addition, in order to avoid parties using an 
arbitrator as mediator as a means of disqualifying the arbitrator, the 
General Standard makes clear that the waiver should remain effective 
if the mediation is unsuccessful. Thus, parties assume the risk of what 
the arbitrator may learn in the settlement process. In giving their express 
consent, the parties should realize the consequences of the arbitrator 
assisting the parties in a settlement process and agree on regulating this 
special position further where appropriate. 

5. Scope 

These Guidelines apply equally to tribunal chairs, sole arbitrators and 
party-appointed arbitrators. These Guidelines do not apply to non-neutral 
arbitrators, who do not have an obligation to be independent and impartial, 
as may be permitted by some arbitration rules or national laws. 

Explanation to General Standard 5 

Because each member of an Arbitral Tribunal has an obligation to be impar¬ 
tial and independent, the General Standards should not distinguish among 
sole arbitrators, party-appointed arbitrators and tribunal chairs. With regard 
to secretaries of Arbitral Tribunals, the Working Group takes the view that 
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it is the responsibility of the arbitrator to ensure that the secretary is and 
remains impartial and independent. 

Some arbitration rules and domestic laws permit party-appointed arbi¬ 
trators to be non-neutral. When an arbitrator is serving in such a role, these 
Guidelines should not apply to him or her, since their purpose is to protect 
impartiality and independence. 

6. Relationships 

(a) When considering the relevance of facts or circumstances to determine 
whether a potential conflict of interest exists or whether disclosure should 
be made, the activities of an arbitrator’s law firm, if any, should be 
reasonably considered in each individual case. Therefore, the fact that 
the activities of the arbitrator’s firm involve one of the parties shall 
not automatically constitute a source of such conflict or a reason for 
disclosure. 

(b) Similarly, if one of the parties is a legal entity which is a member of a 
group with which the arbitrator’s firm has an involvement, such facts or 
circumstances should be reasonably considered in each individual case. 
Therefore, this fact alone shall not automatically constitute a source of 
a conflict of interest or a reason for disclosure. 

(c) If one of the parties is a legal entity, the managers, directors and members 
of a supervisory board of such legal entity and any person having a 
similar controlling influence on the legal entity shall be considered to be 
the equivalent of the legal entity. 

Explanation to General Standard 6 

(a) The growing size of law firms should be taken into account as part of 
today’s reality in international arbitration. There is a need to balance the 
interests of a party to use the arbitrator of its choice and the importance 
of maintaining confidence in the impartiality and independence of inter¬ 
national arbitration. In the opinion of the Working Group, the arbitrator 
must in principle be considered as identical to his or her law firm, but 
nevertheless the activities of the arbitrator’s firm should not automati¬ 
cally constitute a conflict of interest. The relevance of such activities, such 
as the nature, timing and scope of the work by the law firm, should be 
reasonably considered in each individual case. The Working Group uses 
the term “involvement” rather than “acting for” because a law firm’s 
relevant connections with a party may include activities other than rep¬ 
resentation on a legal matter. 

(b) When a party to an arbitration is a member of a group of companies, 
special questions regarding conflict of interest arise. As in the prior 
paragraph, the Working Group believes that because individual cor¬ 
porate structure arrangements vary so widely an automatic rule is not 
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appropriate. Instead, the particular circumstances of an affiliation with 
another entity within the same group of companies should be reasonably 
considered in each individual case. 

(c) The party in international arbitration is usually a legal entity. Therefore, 
this General Standard clarifies which individuals should be considered 
effectively to be that party. 

7. Duty of Arbitrator and Parties 

(a) A party shall inform an arbitrator, the Arbitral Tribunal, the other parties 
and the arbitration institution or other appointing authority (if any) 
about any direct or indirect relationship between it (or another company 
of the same group of companies) and the arbitrator. The party shall do 
so on its own initiative before the beginning of the proceeding or as soon 
as it becomes aware of such relationship. 

(b) In order to comply with General Standard 7(a), a party shall provide any 
information already available to it and shall perform a reasonable search 
of publicly available information. 

(c) An arbitrator is under a duty to make reasonable enquiries to investigate 
any potential conflict of interest, as well as any facts or circumstances 
that may cause his or her impartiality or independence to be questioned. 
Failure to disclose a potential conflict is not excused by lack of knowledge 
if the arbitrator makes no reasonable attempt to investigate. 

Explanation to General Standard 7 

To reduce the risk of abuse by unmeritorious challenge of an arbitrator’s 
impartiality or independence, it is necessary that the parties disclose any 
relevant relationship with the arbitrator. In addition, any party or potential 
party to an arbitration is, at the outset, required to make a reasonable effort 
to ascertain and to disclose publicly available information that, applying 
the general standard, might affect the arbitrator’s impartiality and indepen¬ 
dence. It is the arbitrator or putative arbitrator’s obligation to make similar 
enquiries and to disclose any information that may cause his or her impar¬ 
tiality or independence to be called into question. 


PART II. PRACTICAL APPLICATION OF THE GENERAL STANDARDS 

1. The Working Group believes that if the Guidelines are to have an impor¬ 
tant practical influence, they should reflect situations that are likely to 
occur in today’s arbitration practice. The Guidelines should provide spe¬ 
cific guidance to arbitrators, parties, institutions and courts as to what 
situations do or do not constitute conflicts of interest or should be dis¬ 
closed. 
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For this purpose, the members of the Working Group analyzed their 
respective case law and categorized situations that can occur in the fol¬ 
lowing Application Lists. These lists obviously cannot contain every situ¬ 
ation, but they provide guidance in many circumstances, and the Working 
Group has sought to make them as comprehensive as possible. In all cases, 
the General Standards should control. 

2. The Red List consists of two parts: “a non-waivable Red List” (see Gen¬ 
eral Standards 2(c) and 4(b)) and “a waivable Red List” (see General 
Standard 4(c)). These lists are a non-exhaustive enumeration of specific 
situations which, depending on the facts of a given case, give rise to 
justifiable doubts as to the arbitrator’s impartiality and independence; 
i.e., in these circumstances an objective conflict of interest exists from 
the point of view of a reasonable third person having knowledge of the 
relevant facts (see General Standard 2(b)). The non-waivable Red List 
includes situations deriving from the overriding principle that no person 
can be his or her own judge. Therefore, disclosure of such a situation 
cannot cure the conflict. The waivable Red List encompasses situations 
that are serious but not as severe. Because of their seriousness, unlike 
circumstances described in the Orange List, these situations should be 
considered waivable only if and when the parties, being aware of the 
conflict of interest situation, nevertheless expressly state their willingness 
to have such a person act as arbitrator, as set forth in General Standard 
4(c). 

3. The Orange List is a non-exhaustive enumeration of specific situations 
which (depending on the facts of a given case) in the eyes of the parties 
may give rise to justifiable doubts as to the arbitrator’s impartiality or 
independence. The Orange List thus reflects situations that would fall 
under General Standard 3(a), so that the arbitrator has a duty to disclose 
such situations. In all these situations, the parties are deemed to have 
accepted the arbitrator if, after disclosure, no timely objection is made. 
(General Standard 4(a)). 

4. It should be stressed that, as stated above, such disclosure should not 
automatically result in a disqualification of the arbitrator; no presump¬ 
tion regarding disqualification should arise from a disclosure. The purpose 
of the disclosure is to inform the parties of a situation that they may wish 
to explore further in order to determine whether objectively - i.e., from 
a reasonable third person’s point of view having knowledge of the rele¬ 
vant facts - there is a justifiable doubt as to the arbitrator’s impartiality 
or independence. If the conclusion is that there is no justifiable doubt, 
the arbitrator can act. He or she can also act if there is no timely objec¬ 
tion by the parties or, in situations covered by the waivable Red List, a 
specific acceptance by the parties in accordance with General Standard 
4(c). Of course, if a party challenges the appointment of the arbitrator, 
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he or she can nevertheless act if the authority that has to rule on the 
challenge decides that the challenge does not meet the objective test for 
disqualification. 

5. In addition, a later challenge based on the fact that an arbitrator did not 
disclose such facts or circumstances should not result automatically in 
either non-appointment, later disqualification or a successful challenge 
to any award. In the view of the Working Group, non-disclosure cannot 
make an arbitrator partial or lacking independence; only the facts or 
circumstances that he or she did not disclose can do so. 

6. The Green List contains a non-exhaustive enumeration of specific situ¬ 
ations where no appearance of, and no actual, conflict of interest exists 
from the relevant objective point of view. Thus, the arbitrator has no duty 
to disclose situations falling within the Green List. In the opinion of the 
Working Group, as already expressed in the Explanation to General Stan¬ 
dard 3(a), there should be a limit to disclosure, based on reasonableness; 
in some situations, an objective test should prevail over the purely sub¬ 
jective test of “the eyes of the parties.” 

7. Situations falling outside the time limit used in some of the Orange List 
situations should generally be considered as falling in the Green List, even 
though they are not specifically stated. An arbitrator may nevertheless 
wish to make disclosure if, under the General Standards, he or she believes 
it to be appropriate. While there has been much debate with respect to the 
time limits used in the Lists, the Working Group has concluded that the 
limits indicated are appropriate and provide guidance where none exists 
now. For example, the three-year period in Orange List 3.1 may be too 
long in certain circumstances and too short in others, but the Working 
Group believes that the period is an appropriate general criterion, subject 
to the special circumstances of any case. 

8. The borderline between the situations indicated is often thin. It can be 
debated whether a certain situation should be on one List of instead of 
another. Also, the Lists contain, for various situations, open norms like 
“significant”. The Working Group has extensively and repeatedly dis¬ 
cussed both of these issues, in the light of comments received. It believes 
that the decisions reflected in the Lists reflect international principles to 
the best extent possible and that further definition of the norms, which 
should be interpreted reasonably in light of the facts and circumstances 
in each case, would be counter-productive. 

9. There has been much debate as to whether there should be a Green List 
at all and also, with respect to the Red List, whether the situations on the 
Non-Waivable Red List should be waivable in light of party autonomy. 
With respect to the first question, the Working Group has maintained its 
decision that the subjective test for disclosure should not be the absolute 
criterion but that some objective thresholds should be added. With respect 
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to the second question, the conclusion of the Working Group was that 
party autonomy, in this respect, has its limits. 

1. Non-Waivable Red List 

1 . 1 . 

There is an identity between a party and the arbitrator, or the arbitrator is a 
legal representative of an entity that is a party in the arbitration. 

1.2. 

The arbitrator is a manager, director or member of the supervisory board, 
or has a similar controlling influence in one of the parties. 

1.3. 

The arbitrator has a significant financial interest in one of the parties or the 
outcome of the case. 

1.4. 

The arbitrator regularly advises the appointing party or an affiliate of the 
appointing party, and the arbitrator or his or her firm derives a significant 
financial income therefrom. 

2. Waivable Red List 

2.1. Relationship of the arbitrator to the dispute 

2.1.1 

The arbitrator has given legal advice or provided an expert opinion on the 
dispute to a party or an affiliate of one of the parties. 

2.1.2 

The arbitrator has previous involvement in the case. 

2.2. Arbitrator’s direct or indirect interest in the dispute 

2.2.1 

The arbitrator holds shares, either directly or indirectly, in one of the parties 
or an affiliate of one of the parties that is privately held. 

2.2.2 

A close family member 4 of the arbitrator has a significant financial interest 
in the outcome of the dispute. 

2.2.3 

The arbitrator or a close family member of the arbitrator has a close rela¬ 
tionship with a third party who may be liable to recourse on the part of the 
unsuccessful party in the dispute. 

2.3. Arbitrator’s relationship with the parties or counsel 

2.3.1 

The arbitrator currently represents or advises one of the parties or an affiliate 
of one of the parties. 

4 Throughout the Application Lists, the term “close family member” refers to a spouse, 
sibling, child, parent or life partner. 
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2.3.2 

The arbitrator currently represents the lawyer or law firm acting as counsel 
for one of the parties. 

2.3.3 

The arbitrator is a lawyer in the same law firm as the counsel to one of the 
parties. 

2.3.4 

The arbitrator is a manager, director or member of the supervisory board, 
or has a similar controlling influence, in an affiliate 5 of one of the parties if 
the affiliate is directly involved in the matters in dispute in the arbitration. 

2.3.5 

The arbitrator’s law firm had a previous but terminated involvement in the 
case without the arbitrator being involved himself or herself. 

2.3.6 

The arbitrator’s law firm currently has a significant commercial relationship 
with one of the parties or an affiliate of one of the parties. 

2.3.7 

The arbitrator regularly advises the appointing party or an affiliate of the 
appointing party, but neither the arbitrator nor his or her firm derives a 
significant financial income therefrom. 

2.3.8 

The arbitrator has a close family relationship with one of the parties or with a 
manager, director or member of the supervisory board or any person having 
a similar controlling influence in one of the parties or an affiliate of one of 
the parties or with a counsel representing a party. 

2.3.9 

A close family member of the arbitrator has a significant financial interest in 
one of the parties or an affiliate of one of the parties. 

3. Orange List 

3.1. Previous services for one of the parties or other involvement in the case 

3.1.1 

The arbitrator has within the past three years served as counsel for one of the 
parties or an affiliate of one of the parties or has previously advised or been 
consulted by the party or an affiliate of the party making the appointment 
in an unrelated matter, but the arbitrator and the party or the affiliate of the 
party have no ongoing relationship. 

3.1.2 

The arbitrator has within the past three years served as counsel against one 
of the parties or an affiliate of one of the parties in an unrelated matter. 

5 Throughout the Application Lists, the term “affiliate” encompasses all companies in 
one group of companies including the parent company. 
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3.1.3 

The arbitrator has within the past three years been appointed as arbitrator 
on two or more occasions by one of the parties or an affiliate of one of the 
parties . 6 

3.1.4 

The arbitrator’s law firm has within the past three years acted for one of the 
parties or an affiliate of one of the parties in an unrelated matter without the 
involvement of the arbitrator. 

3.1.5 

The arbitrator currently serves, or has served within the past three years, 
as arbitrator in another arbitration on a related issue involving one of the 
parties or an affiliate of one of the parties. 

3.2. Current services for one of the parties 

3.2.1 

The arbitrator’s law firm is currently rendering services to one of the parties 
or to an affiliate of one of the parties without creating a significant commer¬ 
cial relationship and without the involvement of the arbitrator. 

3.2.2 

A law firm that shares revenues or fees with the arbitrator’s law firm renders 
services to one of the parties or an affiliate of one of the parties before the 
arbitral tribunal. 

3.2.3 

The arbitrator or his or her firm represents a party or an affiliate to the 
arbitration on a regular basis but is not involved in the current dispute. 

3.3. Relationship between an arbitrator and another arbitrator or counsel. 

3.3.1 

The arbitrator and another arbitrator are lawyers in the same law firm. 

3.3.2 

The arbitrator and another arbitrator or the counsel for one of the parties 

are members of the same barristers’ chambers . 7 

3-3-3 

The arbitrator was within the past three years a partner of, or otherwise 
affiliated with, another arbitrator or any of the counsel in the same arbitra¬ 
tion. 

3-3-4 

A lawyer in the arbitrator’s law firm is an arbitrator in another dispute 
involving the same party or parties or an affiliate of one of the parties. 

6 It may be the practice in certain specific kinds of arbitration, such as maritime or 
commodities arbitration, to draw arbitrators from a small, specialized pool. If in such 
fields it is the custom and practice for parties frequently to appoint the same arbitrator 
in different cases, no disclosure of this fact is required where all parties in the arbitration 
should be familiar with such custom and practice. 

7 Issues concerning special considerations involving barristers in England are discussed 
in the Background Information issued by the Working Group. 
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3-3-5 

A close family member of the arbitrator is a partner or employee of the law 
firm representing one of the parties, but is not assisting with the dispute. 
3.3.6 

A close personal friendship exists between an arbitrator and a counsel of 
one party, as demonstrated by the fact that the arbitrator and the counsel 
regularly spend considerable time together unrelated to professional work 
commitments or the activities of professional associations or social organi¬ 
zations. 

3-3-7 

The arbitrator has within the past three years received more than three 
appointments by the same counsel or the same law firm. 

3.4. Relationship between arbitrator and party and others involved in the 
arbitration 

3.4.1 

The arbitrator’s law firm is currently acting adverse to one of the parties or 
an affiliate of one of the parties. 

3.4.2 

The arbitrator had been associated within the past three years with a party 
or an affiliate of one of the parties in a professional capacity, such as a former 
employee or partner. 

3-4-3 

A close personal friendship exists between an arbitrator and a manager or 
director or a member of the supervisory board or any person having a similar 
controlling influence in one of the parties or an affiliate of one of the parties 
or a witness or expert, as demonstrated by the fact that the arbitrator and 
such director, manager, other person, witness or expert regularly spend con¬ 
siderable time together unrelated to professional work commitments or the 
activities of professional associations or social organizations. 

3.4.4 

If the arbitrator is a former judge, he or she has within the past three years 
heard a significant case involving one of the parties. 

3.5. Other circumstances 

3.5.1 

The arbitrator holds shares, either directly or indirectly, which by reason of 
number or denomination constitute a material holding in one of the parties 
or an affiliate of one of the parties that is publicly listed. 

3.5.2 

The arbitrator has publicly advocated a specific position regarding the case 
that is being arbitrated, whether in a published paper or speech or other¬ 
wise. 

3-5-3 

The arbitrator holds one position in an arbitration institution with appoint¬ 
ing authority over the dispute. 
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3- 5-4 

The arbitrator is a manager, director or member of the supervisory board, 
or has a similar controlling influence, in an affiliate of one of the parties, 
where the affiliate is not directly involved in the matters in dispute in the 
arbitration. 

4. Green List 

4.1. Previously expressed legal opinions 

4- i-i 

The arbitrator has previously published a general opinion (such as in a law 
review article or public lecture) concerning an issue which also arises in 
the arbitration (but this opinion is not focused on the case that is being 
arbitrated). 

4.2. Previous services against one party 

4.2.1 

The arbitrator’s law firm has acted against one of the parties or an affiliate 
of one of the parties in an unrelated matter without the involvement of the 
arbitrator. 

4.3. Current services for one of the parties 

4.3.1 

A firm in association or in alliance with the arbitrator’s law firm, but which 
does not share fees or other revenues with the arbitrator’s law firm, renders 
services to one of the parties or an affiliate of one of the parties in an unrelated 
matter. 

4.4. Contacts with another arbitrator or with counsel for one of the parties 

4.4.1 

The arbitrator has a relationship with another arbitrator or with the counsel 
for one of the parties through membership in the same professional associ¬ 
ation or social organization. 

4.4.2 

The arbitrator and counsel for one of the parties or another arbitrator have 
previously served together as arbitrators or as co-counsel. 

4.5. Contacts between the arbitrator and one of the parties 

4.5.1 

The arbitrator has had an initial contact with the appointing party or 
an affiliate of the appointing party (or the respective counsels) prior 
to appointment, if this contact is limited to the arbitrator’s availability 
and qualifications to serve or to the names of possible candidates for a 
chairperson and did not address the merits or procedural aspects of the 
dispute. 

4.5.2 

The arbitrator holds an insignificant amount of shares in one of the parties 
or an affiliate of one of the parties, which is publicly listed. 
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4-5-3 

The arbitrator and a manager, director or member of the supervisory board, 
or any person having a similar controlling influence, in one of the parties or 
an affiliate of one of the parties, have worked together as joint experts or in 
another professional capacity, including as arbitrators in the same case. 
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The AAA-ABA Code of Ethics for Arbitrators 
in Commercial Disputes 


Effective March i, 2004 

The Code of Ethics for Arbitrators in Commercial Disputes was originally 
prepared in 1977 by a joint committee consisting of a special committee of the 
American Arbitration Association and a special committee of the American 
Bar Association. 

The Code was revised in 2003 by an ABA Task Force and special committee 
of the AAA. 


PREAMBLE 

The use of arbitration to resolve a wide variety of disputes has grown 
extensively and forms a significant part of the system of justice on which 
our society relies for a fair determination of legal rights. Persons who 
act as arbitrators therefore undertake serious responsibilities to the pub¬ 
lic, as well as to the parties. Those responsibilities include important ethical 
obligations. 

Few cases of unethical behavior by commercial arbitrators have arisen. 
Nevertheless, this Code sets forth generally accepted standards of ethical 
conduct for the guidance of arbitrators and parties in commercial disputes, in 
the hope of contributing to the maintenance of high standards and continued 
confidence in the process of arbitration. 

This Code provides ethical guidelines for many types of arbitration but 
does not apply to labor arbitration, which is generally conducted under the 
Code of Professional Responsibility for Arbitrators of Labor-Management 
Disputes. 

There are many different types of commercial arbitration. Some pro¬ 
ceedings are conducted under arbitration rules established by various 
organizations and trade associations, while others are conducted without 
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such rules. Although most proceedings are arbitrated pursuant to voluntary 
agreement of the parties, certain types of disputes are submitted to arbitra¬ 
tion by reason of particular laws. This Code is intended to apply to all such 
proceedings in which disputes or claims are submitted for decision to one 
or more arbitrators appointed in a manner provided by an agreement of the 
parties, by applicable arbitration rules, or by law. In all such cases, the per¬ 
sons who have the power to decide should observe fundamental standards 
of ethical conduct. In this Code, all such persons are called “arbitrators,” 
although in some types of proceeding they might be called “umpires,” “ref¬ 
erees,” “neutrals,” or have some other title. 

Arbitrators, like judges, have the power to decide cases. However, unlike 
full-time judges, arbitrators are usually engaged in other occupations before, 
during, and after the time that they serve as arbitrators. Often, arbitrators are 
purposely chosen from the same trade or industry as the parties in order to 
bring special knowledge to the task of deciding. This Code recognizes these 
fundamental differences between arbitrators and judges. In those instances 
where this Code has been approved and recommended by organizations 
that provide, coordinate, or administer services of arbitrators, it provides 
ethical standards for the members of their respective panels of arbitrators. 
However, this Code does not form a part of the arbitration rules of any such 
organization unless its rules so provide. 


NOTE ON NEUTRALITY 

In some types of commercial arbitration, the parties or the administering 
institution provide for three or more arbitrators. In some such proceedings, 
it is the practice for each party, acting alone, to appoint one arbitrator (a 
“party-appointed arbitrator”) and for one additional arbitrator to be desig¬ 
nated by the party-appointed arbitrators, or by the parties, or by an inde¬ 
pendent institution or individual. The sponsors of this Code believe that 
it is preferable for all arbitrators including any party-appointed arbitrators 
to be neutral, that is, independent and impartial, and to comply with the 
same ethical standards. This expectation generally is essential in arbitra¬ 
tions where the parties, the nature of the dispute, or the enforcement of any 
resulting award may have international aspects. However, parties in certain 
domestic arbitrations in the United States may prefer that party-appointed 
arbitrators be non-neutral and governed by special ethical considerations. 
These special ethical considerations appear in Canon X of this Code. This 
Code establishes a presumption of neutrality for all arbitrators, including 
party-appointed arbitrators, which applies unless the parties’ agreement, 
the arbitration rules agreed to by the parties or applicable laws provide 
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otherwise. This Code requires all party-appointed arbitrators, whether neu¬ 
tral or not, to make pre-appointment disclosures of any facts which might 
affect their neutrality, independence, or impartiality. This Code also requires 
all party-appointed arbitrators to ascertain and disclose as soon as prac¬ 
ticable whether the parties intended for them to serve as neutral or not. 
If any doubt or uncertainty exists, the party-appointed arbitrators should 
serve as neutrals unless and until such doubt or uncertainty is resolved 
in accordance with Canon IX. This Code expects all arbitrators, including 
those serving under Canon X, to preserve the integrity and fairness of the 
process. 

Various aspects of the conduct of arbitrators, including some matters 
covered by this Code, may also be governed by agreements of the parties, 
arbitration rules to which the parties have agreed, applicable law, or other 
applicable ethics rules, all of which should be consulted by the arbitrators. 
This Code does not take the place of or supersede such laws, agreements, 
or arbitration rules to which the parties have agreed and should be read in 
conjunction with other rules of ethics. It does not establish new or additional 
grounds for judicial review of arbitration awards. 

All provisions of this Code should therefore be read as subject to contrary 
provisions of applicable law and arbitration rules. They should also be read 
as subject to contrary agreements of the parties. Nevertheless, this Code 
imposes no obligation on any arbitrator to act in a manner inconsistent with 
the arbitrator’s fundamental duty to preserve the integrity and fairness of 
the arbitral process. 

Canons I through VIII of this Code apply to all arbitrators. Canon 
IX applies to all party-appointed arbitrators, except that certain party- 
appointed arbitrators are exempted by Canon X from compliance with cer¬ 
tain provisions of Canons I-IX related to impartiality and independence, as 
specified in Canon X. 


CANON I: AN ARBITRATOR SHOULD UPHOLD THE INTEGRITY AND 

FAIRNESS OF THE ARBITRATION PROCESS 

A. An arbitrator has a responsibility not only to the parties but also to the 
process of arbitration itself, and must observe high standards of con¬ 
duct so that the integrity and fairness of the process will be preserved. 
Accordingly, an arbitrator should recognize a responsibility to the public, 
to the parties whose rights will be decided, and to all other participants 
in the proceeding. This responsibility may include pro bono service as an 
arbitrator where appropriate. 

B. One should accept appointment as an arbitrator only if fully satisfied: 
(i) that he or she can serve impartially; 
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(2) that he or she can serve independently from the parties, potential 
witnesses, and the other arbitrators; 

(3) that he or she is competent to serve; and 

(4) that he or she can be available to commence the arbitration in accor¬ 
dance with the requirements of the proceeding and thereafter to 
devote the time and attention to its completion that the parties are 
reasonably entitled to expect. 

C. After accepting appointment and while serving as an arbitrator, a person 
should avoid entering into any business, professional, or personal rela¬ 
tionship, or acquiring any financial or personal interest, which is likely 
to affect impartiality or which might reasonably create the appearance 
of partiality. For a reasonable period of time after the decision of a case, 
persons who have served as arbitrators should avoid entering into any 
such relationship, or acquiring any such interest, in circumstances which 
might reasonably create the appearance that they had been influenced 
in the arbitration by the anticipation or expectation of the relationship 
or interest. Existence of any of the matters or circumstances described 
in this paragraph C does not render it unethical for one to serve as an 
arbitrator where the parties have consented to the arbitrator’s appoint¬ 
ment or continued services following full disclosure of the relevant facts 
in accordance with Canon II. 

D. Arbitrators should conduct themselves in a way that is fair to all parties 
and should not be swayed by outside pressure, public clamor, and fear of 
criticism or self-interest. They should avoid conduct and statements that 
give the appearance of partiality toward or against any party. 

E. When an arbitrator’s authority is derived from the agreement of the par¬ 
ties, an arbitrator should neither exceed that authority nor do less than 
is required to exercise that authority completely. Where the agreement of 
the parties sets forth procedures to be followed in conducting the arbitra¬ 
tion or refers to rules to be followed, it is the obligation of the arbitrator 
to comply with such procedures or rules. An arbitrator has no ethical 
obligation to comply with any agreement, procedures or rules that are 
unlawful or that, in the arbitrator’s judgment, would be inconsistent with 
this Code. 

F. An arbitrator should conduct the arbitration process so as to advance 
the fair and efficient resolution of the matters submitted for decision. An 
arbitrator should make all reasonable efforts to prevent delaying tactics, 
harassment of parties or other participants, or other abuse or disruption 
of the arbitration process. 

G. The ethical obligations of an arbitrator begin upon acceptance of the 
appointment and continue throughout all stages of the proceeding. In 
addition, as set forth in this Code, certain ethical obligations begin as 
soon as a person is requested to serve as an arbitrator and certain ethical 
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obligations continue after the decision in the proceeding has been given 
to the parties. 

H. Once an arbitrator has accepted an appointment, the arbitrator should 
not withdraw or abandon the appointment unless compelled to do so by 
unanticipated circumstances that would render it impossible or imprac¬ 
ticable to continue. When an arbitrator is to be compensated for his or 
her services, the arbitrator may withdraw if the parties fail or refuse to 
provide for payment of the compensation as agreed. 

I. An arbitrator who withdraws prior to the completion of the arbitration, 
whether upon the arbitrator’s initiative or upon the request of one or 
more of the parties, should take reasonable steps to protect the interests 
of the parties in the arbitration, including return of evidentiary materials 
and protection of confidentiality. 

Comment to Canon I 

A prospective arbitrator is not necessarily partial or prejudiced by having 
acquired knowledge of the parties, the applicable law or the customs and 
practices of the business involved. Arbitrators may also have special expe¬ 
rience or expertise in the areas of business, commerce, or technology which 
are involved in the arbitration. Arbitrators do not contravene this Canon if, 
by virtue of such experience or expertise, they have views on certain gen¬ 
eral issues likely to arise in the arbitration, but an arbitrator may not have 
prejudged any of the specific factual or legal determinations to be addressed 
during the arbitration. During an arbitration, the arbitrator may engage 
in discourse with the parties or their counsel, draw out arguments or con¬ 
tentions, comment on the law or evidence, make interim rulings, and oth¬ 
erwise control or direct the arbitration. These activities are integral parts of 
an arbitration. Paragraph D of Canon I is not intended to preclude or limit 
either full discussion of the issues during the course of the arbitration or the 
arbitrator’s management of the proceeding. 

CANON II: AN ARBITRATOR SHOULD DISCLOSE ANY INTEREST OR 
RELATIONSHIP LIKELY TO AFFECT IMPARTIALITY OR WHICH MIGHT 
CREATE AN APPEARANCE OF PARTIALITY 

A. Persons who are requested to serve as arbitrators should, before accept¬ 
ing, disclose: 

(1) any known direct or indirect financial or personal interest in the 
outcome of the arbitration; 

(2) any known existing or past financial, business, professional or per¬ 
sonal relationships which might reasonably affect impartiality or 
lack of independence in the eyes of any of the parties. For exam¬ 
ple, prospective arbitrators should disclose any such relationships 
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which they personally have with any party or its lawyer, with any co¬ 
arbitrator, or with any individual whom they have been told will be 
a witness. They should also disclose any such relationships involving 
their families or household members or their current employers, part¬ 
ners, or professional or business associates that can be ascertained 
by reasonable efforts; 

(3) the nature and extent of any prior knowledge they may have of the 
dispute; and 

(4) any other matters, relationships, or interests which they are obligated 
to disclose by the agreement of the parties, the rules or practices of 
an institution, or applicable law regulating arbitrator disclosure. 

B. Persons who are requested to accept appointment as arbitrators should 
make a reasonable effort to inform themselves of any interests or rela¬ 
tionships described in paragraph A. 

C. The obligation to disclose interests or relationships described in para¬ 
graph A is a continuing duty which requires a person who accepts 
appointment as an arbitrator to disclose, as soon as practicable, at any 
stage of the arbitration, any such interests or relationships which may 
arise, or which are recalled or discovered. 

D. Any doubt as to whether or not disclosure is to be made should be 
resolved in favor of disclosure. 

E. Disclosure should be made to all parties unless other procedures for 
disclosure are provided in the agreement of the parties, applicable rules or 
practices of an institution, or by law. Where more than one arbitrator has 
been appointed, each should inform the others of all matters disclosed. 

F. When parties, with knowledge of a person’s interests and relationships, 
nevertheless desire that person to serve as an arbitrator, that person may 
properly serve. 

G. If an arbitrator is requested by all parties to withdraw, the arbitrator 
must do so. If an arbitrator is requested to withdraw by less than all of 
the parties because of alleged partiality, the arbitrator should withdraw 
unless either of the following circumstances exists: 

(1) An agreement of the parties, or arbitration rules agreed to by the 
parties, or applicable law establishes procedures for determining 
challenges to arbitrators, in which case those procedures should be 
followed; or 

(2) In the absence of applicable procedures, if the arbitrator, after care¬ 
fully considering the matter, determines that the reason for the chal¬ 
lenge is not substantial, and that he or she can nevertheless act and 
decide the case impartially and fairly. 

H. If compliance by a prospective arbitrator with any provision of this Code 
would require disclosure of confidential or privileged information, the 
prospective arbitrator should either: 
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(1) Secure the consent to the disclosure from the person who furnished 
the information or the holder of the privilege; or 

(2) Withdraw. 


CANON III: AN ARBITRATOR SHOULD AVOID IMPROPRIETY 
OR THE APPEARANCE OF IMPROPRIETY IN COMMUNICATING 
WITH PARTIES 

A. If an agreement of the parties or applicable arbitration rules establishes 
the manner or content of communications between the arbitrator and the 
parties, the arbitrator should follow those procedures notwithstanding 
any contrary provision of paragraphs B and C. 

B. An arbitrator or prospective arbitrator should not discuss a proceeding 
with any party in the absence of any other party, except in any of the 
following circumstances: 

(1) When the appointment of a prospective arbitrator is being consid¬ 
ered, the prospective arbitrator: 

(a) may ask about the identities of the parties, counsel, or witnesses 
and the general nature of the case; and 

(b) may respond to inquiries from a party or its counsel designed to 
determine his or her suitability and availability for the appoint¬ 
ment. In any such dialogue, the prospective arbitrator may receive 
information from a party or its counsel disclosing the general 
nature of the dispute but should not permit them to discuss the 
merits of the case. 

(2) In an arbitration in which the two party-appointed arbitrators are 
expected to appoint the third arbitrator, each party-appointed arbi¬ 
trator may consult with the party who appointed the arbitrator con¬ 
cerning the choice of the third arbitrator; 

(3) In an arbitration involving party-appointed arbitrators, each party- 
appointed arbitrator may consult with the party who appointed 
the arbitrator concerning arrangements for any compensation to 
be paid to the party-appointed arbitrator. Submission of routine 
written requests for payment of compensation and expenses in 
accordance with such arrangements and written communications 
pertaining solely to such requests need not be sent to the other 
party; 

(4) In an arbitration involving party-appointed arbitrators, each party- 
appointed arbitrator may consult with the party who appointed the 
arbitrator concerning the status of the arbitrator (i.e., neutral or non¬ 
neutral), as contemplated by paragraph C of Canon IX; 
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(5) Discussions may be had with a party concerning such logistical mat¬ 
ters as setting the time and place of hearings or making other arrange¬ 
ments for the conduct of the proceedings. However, the arbitrator 
should promptly inform each other party of the discussion and should 
not make any final determination concerning the matter discussed 
before giving each absent party an opportunity to express the party’s 
views; or 

(6) If a party fails to be present at a hearing after having been given due 
notice, or if all parties expressly consent, the arbitrator may discuss 
the case with any party who is present. 

C. Unless otherwise provided in this Canon, in applicable arbitration rules 
or in an agreement of the parties, whenever an arbitrator communicates 
in writing with one party, the arbitrator should at the same time send a 
copy of the communication to every other party, and whenever the arbi¬ 
trator receives any written communication concerning the case from one 
party which has not already been sent to every other party, the arbitrator 
should send or cause it to be sent to the other parties. 


CANON IV: AN ARBITRATOR SHOULD CONDUCT 

THE PROCEEDINGS FAIRLY AND DILIGENTLY 

A. An arbitrator should conduct the proceedings in an even-handed man¬ 
ner. The arbitrator should be patient and courteous to the parties, their 
representatives, and the witnesses and should encourage similar conduct 
by all participants. 

B. The arbitrator should afford to all parties the right to be heard and due 
notice of the time and place of any hearing. The arbitrator should allow 
each party a fair opportunity to present its evidence and arguments. 

C. The arbitrator should not deny any party the opportunity to be repre¬ 
sented by counsel or by any other person chosen by the party. 

D. If a party fails to appear after due notice, the arbitrator should proceed 
with the arbitration when authorized to do so, but only after receiving 
assurance that appropriate notice has been given to the absent party. 

E. When the arbitrator determines that more information than has been 
presented by the parties is required to decide the case, it is not improper 
for the arbitrator to ask questions, call witnesses, and request documents 
or other evidence, including expert testimony. 

F. Although it is not improper for an arbitrator to suggest to the parties that 
they discuss the possibility of settlement or the use of mediation, or other 
dispute resolution processes, an arbitrator should not exert pressure on 
any party to settle or to utilize other dispute resolution processes. An 
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arbitrator should not be present or otherwise participate in settlement 
discussions or act as a mediator unless requested to do so by all parties. 
G. Co-arbitrators should afford each other full opportunity to participate 
in all aspects of the proceedings. 

Comment to paragraph G 

Paragraph G of Canon IV is not intended to preclude one arbitrator from 
acting in limited circumstances (e.g., ruling on discovery issues) where autho¬ 
rized by the agreement of the parties, applicable rules or law, nor does it 
preclude a majority of the arbitrators from proceeding with any aspect of 
the arbitration if an arbitrator is unable or unwilling to participate and such 
action is authorized by the agreement of the parties or applicable rules or 
law. It also does not preclude ex parte requests for interim relief. 


CANON V: AN ARBITRATOR SHOULD MAKE DECISIONS IN A JUST, 

INDEPENDENT AND DELIBERATE MANNER 

A. The arbitrator should, after careful deliberation, decide all issues submit¬ 
ted for determination. An arbitrator should decide no other issues. 

B. An arbitrator should decide all matters justly, exercising independent 
judgment, and should not permit outside pressure to affect the decision. 

C. An arbitrator should not delegate the duty to decide to any other person. 

D. In the event that all parties agree upon a settlement of issues in dispute 
and request the arbitrator to embody that agreement in an award, the 
arbitrator may do so, but is not required to do so unless satisfied with the 
propriety of the terms of settlement. Whenever an arbitrator embodies a 
settlement by the parties in an award, the arbitrator should state in the 
award that it is based on an agreement of the parties. 


CANON VI: AN ARBITRATOR SHOULD BE FAITHFUL TO THE RELATIONSHIP 

OF TRUST AND CONFIDENTIALITY INHERENT IN THAT OFFICE 

A. An arbitrator is in a relationship of trust to the parties and should not, 
at any time, use confidential information acquired during the arbitration 
proceeding to gain personal advantage or advantage for others, or to 
affect adversely the interest of another. 

B. The arbitrator should keep confidential all matters relating to the arbi¬ 
tration proceedings and decision. An arbitrator may obtain help from 
an associate, a research assistant or other persons in connection with 
reaching his or her decision if the arbitrator informs the parties of the 
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use of such assistance and such persons agree to be bound by the provi¬ 
sions of this Canon. 

C. It is not proper at any time for an arbitrator to inform anyone of any 
decision in advance of the time it is given to all parties. In a proceeding in 
which there is more than one arbitrator, it is not proper at any time for 
an arbitrator to inform anyone about the substance of the deliberations 
of the arbitrators. After an arbitration award has been made, it is not 
proper for an arbitrator to assist in proceedings to enforce or challenge 
the award. 

D. Unless the parties so request, an arbitrator should not appoint himself 
or herself to a separate office related to the subject matter of the dispute, 
such as receiver or trustee, nor should a panel of arbitrators appoint one 
of their number to such an office. 


CANON VII: AN ARBITRATOR SHOULD ADHERE TO STANDARDS OF 
INTEGRITY AND FAIRNESS WHEN MAKING ARRANGEMENTS FOR 
COMPENSATION AND REIMBURSEMENT OF EXPENSES 

A. Arbitrators who are to be compensated for their services or reimbursed 
for their expenses shall adhere to standards of integrity and fairness in 
making arrangements for such payments. 

B. Certain practices relating to payments are generally recognized as tending 
to preserve the integrity and fairness of the arbitration process. These 
practices include: 

(1) Before the arbitrator finally accepts appointment, the basis of pay¬ 
ment, including any cancellation fee, compensation in the event of 
withdrawal and compensation for study and preparation time, and 
all other charges, should be established. Except for arrangements for 
the compensation of party-appointed arbitrators, all parties should 
be informed in writing of the terms established; 

(2) In proceedings conducted under the rules or administration of an 
institution that is available to assist in making arrangements for 
payments, communication related to compensation should be made 
through the institution. In proceedings where no institution has 
been engaged by the parties to administer the arbitration, any com¬ 
munication with arbitrators (other than party appointed arbitra¬ 
tors) concerning payments should be in the presence of all parties; 
and 

(3) Arbitrators should not, absent extraordinary circumstances, request 
increases in the basis of their compensation during the course of a 
proceeding. 
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CANON VIII: AN ARBITRATOR MAY ENGAGE IN ADVERTISING OR 

PROMOTION OF ARBITRAL SERVICES WHICH IS TRUTHFUL AND ACCURATE 

A. Advertising or promotion of an individual’s willingness or availability 
to serve as an arbitrator must be accurate and unlikely to mislead. Any 
statements about the quality of the arbitrator’s work or the success of 
the arbitrator’s practice must be truthful. 

B. Advertising and promotion must not imply any willingness to accept an 
appointment otherwise than in accordance with this Code. 


Comment to Canon VIII 

This Canon does not preclude an arbitrator from printing, publishing, or 
disseminating advertisements conforming to these standards in any electronic 
or print medium, from making personal presentations to prospective users 
of arbitral services conforming to such standards or from responding to 
inquiries concerning the arbitrator’s availability, qualifications, experience, 
or fee arrangements. 


CANON IX: ARBITRATORS APPOINTED BY ONE PARTY HAVE A DUTY TO 

DETERMINE AND DISCLOSE THEIR STATUS AND TO COMPLY WITH THIS 

CODE, EXCEPT AS EXEMPTED BY CANON X 

A. In some types of arbitration in which there are three arbitrators, it is 
customary for each party, acting alone, to appoint one arbitrator. The 
third arbitrator is then appointed by agreement either of the parties or 
of the two arbitrators, or failing such agreement, by an independent 
institution or individual. In tripartite arbitrations to which this Code 
applies, all three arbitrators are presumed to be neutral and are expected 
to observe the same standards as the third arbitrator. 

B. Notwithstanding this presumption, there are certain types of tripartite 
arbitration in which it is expected by all parties that the two arbitrators 
appointed by the parties may be predisposed toward the party appointing 
them. Those arbitrators, referred to in this Code as “Canon X arbitra¬ 
tors,” are not to be held to the standards of neutrality and independence 
applicable to other arbitrators. Canon X describes the special ethical 
obligations of party-appointed arbitrators who are not expected to meet 
the standard of neutrality. 

C. A party-appointed arbitrator has an obligation to ascertain, as early as 
possible but not later than the first meeting of the arbitrators and parties, 
whether the parties have agreed that the party-appointed arbitrators will 
serve as neutrals or whether they shall be subject to Canon X, and to 



APPENDIX H 


317 


provide a timely report of their conclusions to the parties and other 
arbitrators: 

(1) Party-appointed arbitrators should review the agreement of the par¬ 
ties, the applicable rules and any applicable law bearing upon arbi¬ 
trator neutrality. In reviewing the agreement of the parties, party- 
appointed arbitrators should consult any relevant express terms of 
the written or oral arbitration agreement. It may also be appropriate 
for them to inquire into agreements that have not been expressly set 
forth, but which may be implied from an established course of deal¬ 
ings of the parties or well-recognized custom and usage in their trade 
or profession; 

(2) Where party-appointed arbitrators conclude that the parties intended 
for the party-appointed arbitrators not to serve as neutrals, they 
should so inform the parties and the other arbitrators. The arbitra¬ 
tors may then act as provided in Canon X unless or until a different 
determination of their status is made by the parties, any administering 
institution or the arbitral panel; and 

(3) Until party-appointed arbitrators conclude that the party-appointed 
arbitrators were not intended by the parties to serve as neutrals, or 
if the party-appointed arbitrators are unable to form a reasonable 
belief of their status from the foregoing sources and no decision in this 
regard has yet been made by the parties, any administering institution, 
or the arbitral panel, they should observe all of the obligations of 
neutral arbitrators set forth in this Code. 

D. Party-appointed arbitrators not governed by Canon X shall observe all 
of the obligations of Canons I through VIII unless otherwise required by 
agreement of the parties, any applicable rules, or applicable law. 


CANON X: EXEMPTIONS FOR ARBITRATORS APPOINTED BY ONE PARTY 
WHO ARE NOT SUBJECT TO RULES OF NEUTRALITY 

Canon X arbitrators are expected to observe all of the ethical obligations 
prescribed by this Code except those from which they are specifically excused 
by Canon X. 

A. Obligations under Canon I 

Canon X arbitrators should observe all of the obligations of Canon I 
subject only to the following provisions: 

(1) Canon X arbitrators may be predisposed toward the party who 
appointed them but in all other respects are obligated to act in good 
faith and with integrity and fairness. For example, Canon X arbi¬ 
trators should not engage in delaying tactics or harassment of any 
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party or witness and should not knowingly make untrue or mislead¬ 
ing statements to the other arbitrators; and 

(2) The provisions of subparagraphs B(i), B(2), and paragraphs C and 
D of Canon I, insofar as they relate to partiality, relationships, and 
interests are not applicable to Canon X arbitrators. 

B. Obligations under Canon II 

(1) Canon X arbitrators should disclose to all parties, and to the other 
arbitrators, all interests and relationships which Canon II requires 
be disclosed. Disclosure as required by Canon II is for the benefit 
not only of the party who appointed the arbitrator, but also for the 
benefit of the other parties and arbitrators so that they may know of 
any partiality which may exist or appear to exist; and 

(2) Canon X arbitrators are not obliged to withdraw under paragraph 
G of Canon II if requested to do so only by the party who did not 
appoint them. 

C. Obligations under Canon III 

Canon X arbitrators should observe all of the obligations of Canon III 

subject only to the following provisions: 

(1) Like neutral party-appointed arbitrators, Canon X arbitrators may 
consult with the party who appointed them to the extent permitted 
in paragraph B of Canon III; 

(2) Canon X arbitrators shall, at the earliest practicable time, disclose to 
the other arbitrators and to the parties whether or not they intend 
to communicate with their appointing parties. If they have disclosed 
the intention to engage in such communications, they may there¬ 
after communicate with their appointing parties concerning any other 
aspect of the case, except as provided in paragraph (3); 

(3) If such communication occurred prior to the time they were 
appointed as arbitrators, or prior to the first hearing or other meeting 
of the parties with the arbitrators, the Canon X arbitrator should, 
at or before the first hearing or meeting of the arbitrators with 
the parties, disclose the fact that such communication has taken 
place. In complying with the provisions of this subparagraph, it 
is sufficient that there be disclosure of the fact that such commu¬ 
nication has occurred without disclosing the content of the com¬ 
munication. A single timely disclosure of the Canon X arbitrator’s 
intention to participate in such communications in the future is 
sufficient; 

(4) Canon X arbitrators may not at any time during the arbitration: 

(a) disclose any deliberations by the arbitrators on any matter or 
issue submitted to them for decision; 

(b) communicate with the parties that appointed them concerning 
any matter or issue taken under consideration by the panel after 
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the record is closed or such matter or issue has been submitted 
for decision; or 

(c) disclose any final decision or interim decision in advance of the 
time that it is disclosed to all parties. 

(5) Unless otherwise agreed by the arbitrators and the parties, a Canon 
X arbitrator may not communicate orally with the neutral arbitra¬ 
tor concerning any matter or issue arising or expected to arise in 
the arbitration in the absence of the other Canon X arbitrator. If a 
Canon X arbitrator communicates in writing with the neutral arbi¬ 
trator, he or she shall simultaneously provide a copy of the written 
communication to the other Canon X arbitrator; 

(6) When Canon X arbitrators communicate orally with the parties that 
appointed them concerning any matter on which communication is 
permitted under this Code, they are not obligated to disclose the con¬ 
tents of such oral communications to any other party or arbitrator; 
and 

(7) When Canon X arbitrators communicate in writing with the party 
who appointed them concerning any matter on which communica¬ 
tion is permitted under this Code, they are not required to send copies 
of any such written communication to any other party or arbitrator. 

D. Obligations under Canon IV 

Canon X arbitrators should observe all of the obligations of Canon IV. 

E. Obligations under Canon V 

Canon X arbitrators should observe all of the obligations of Canon V, 

except that they may be predisposed toward deciding in favor of the party 

who appointed them. 

F. Obligations under Canon VI 

Canon X arbitrators should observe all of the obligations of Canon VI. 

G. Obligations Under Canon VII 

Canon X arbitrators should observe all of the obligations of Canon VII. 

H. Obligations Under Canon VIII 

Canon X arbitrators should observe all of the obligations of Canon VIII. 

I. Obligations Under Canon IX 

The provisions of paragraph D of Canon IX are inapplicable to Canon 

X arbitrators, except insofar as the obligations are also set forth in this 

Canon. 
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Model Clauses 


ICC (International Chamber of Commerce) 

All disputes arising out of or in connection with the present contract shall be 
finally settled under the Rules of Arbitration of the International Chamber 
of Commerce by one or more arbitrators appointed in accordance with the 
said Rules. 


LCIA (London Court of International Arbitration) 

Future disputes 

Any dispute arising out of or in connection with this contract, including any 
question regarding its existence, validity or termination, shall be referred to 
and finally resolved by arbitration under the LCIA Rules, which Rules are 
deemed to be incorporated by reference into this clause. 

The number of arbitrators shall be [one/three]. 

The seat, or legal place, of arbitration shall be [City and/or Country], 
The language to be used in the arbitral proceedings shall be [ ]. 

The governing law of the contract shall be the substantive law of [ ]. 

Existing disputes 

A dispute having arisen between the parties concerning [ ], the parties hereby 
agree that the dispute shall be referred to and finally resolved by arbitration 
under the LCIA Rules. 

The number of arbitrators shall be [one/three]. 

The seat, or legal place, of arbitration shall be [City and/or Country], 
The language to be used in the arbitral proceedings shall be [ ]. 

The governing law of the contract [is/shall be] the substantive law of [ ]. 
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ICDR (International Centre for Dispute Resolution of the 
American Arbitration Association) 

Any controversy or claim arising out of or relating to this contract, or the 
breach thereof, shall be determined by arbitration administered by the Inter¬ 
national Centre for Dispute Resolution in accordance with its International 
Arbitration Rules; 

or 

Any controversy or claim arising out of or relating to this contract, or the 
breach thereof, shall be determined by arbitration administered by the Amer¬ 
ican Arbitration Association in accordance with its International Arbitration 
Rules. 

The parties may wish to consider adding: 

(a) The number of arbitrators shall be ... (one or three); 

(b) The place of arbitration shall be ... (city and/or country); 

(c) The language(s) of the arbitration shall be_ 


UNCITRAL (United Nations Commission on International Trade Law) 

Any dispute, controversy or claim arising out of or relating to this contract, 
or the breach, termination or invalidity thereof, shall be settled by arbitration 
in accordance with the UNCITRAL Arbitration Rules as at present in force. 

Note - Parties may wish to consider adding: 

(a) The appointing authority shall be ... (name of institution or person); 

(b) The number of arbitrators shall be ... (one or three); 

(c) The place of arbitration shall be ... (town or country); 

(d) The language(s) to be used in the arbitral proceedings shall be... 


SCC (Arbitration Institute of the Stockholm Chamber of Commerce) 

Any dispute, controversy or claim arising out of or in connection with this 
contract, or the breach, termination or invalidity thereof, shall be finally 
settled by arbitration in accordance with the Arbitration Rules of the Arbi¬ 
tration Institute of the Stockholm Chamber of Commerce. 


The parties are advised to make the following additions to the arbitration 
clause, as required: 
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“The arbitral tribunal shall be composed of.arbitrators (a sole 

arbitrator). 

The seat of arbitration shall be. 

The language to be used in the arbitral proceedings shall be. 


CIETAC (China International Economic and Trade Arbitration Commission) 

Any dispute arising from or in connection with this Contract shall be submit¬ 
ted to the China International Economic and Trade Arbitration Commission 
for arbitration which shall be conducted in accordance with the Commis¬ 
sion’s arbitration rules in effect at the time of applying for arbitration. The 
arbitral award is final and binding upon both parties. 
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Useful Arbitration Websites 


A B 

Website 

International 

Conventions 

i The United Nations http://www.uncitral.org/pdf/english/texts/ 

Convention on the arbitration/NY-conv/XXILi_e.pdf 

Recognition and 
Enforcement of Foreign 
Arbitral Awards (The 
New York Convention) 

2 . The Inter-American http://www.sice.oas.org/dispute/ 

Convention on comarb/iacac/iacacae.asp 

International 
Commercial Arbitration 
(The Panama 
Convention) 

3 European Convention on www.jurisint.org/doc/html/ins/en/ 

International 2002,/2002jiinsen6.html 

Commercial Arbitration 

4 Washington Convention http://www.worldbank.org/icsid/ 

on the Settlement of basicdoc/basicdoc.htm 

Investment Disputes 

between States and 
Nationals of Other States 
(ICSID Convention or 
Washington Convention) 
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A 


B 


5 The Inter-American http://www.oas.org/juridico/English/ 

Convention on the Law treaties/b-56.html 

Applicable to 
International Contracts 
(“Mexico City 
Convention”) 

6 U.N. Convention on http://www.uncitral.org/pdf/english/ 

Contracts for the texts/sales/cisg/CISG.pdf 

International Sale of 

Goods (CISG) 

7 Convention on the Law http://www.rome-convention.org/ 

Applicable to instruments/Lconv_orig_en.htm 

Contractual Obligations 

(“Rome Convention”) 

National Laws 

1 Australian International http://www.austlii.edu.au/au/legis/ 

Arbitration Act of 1974 cth/consol_act/iaai974276/ 

2 Brazil Arbitration Law http://www.jus.uio.no/lm/brazil. 

arbitration.law.no.9.307.1996/ 

3 English Arbitration Act http://www.opsi.gov.uk/ACTS/acts1996/ 

of 1996 i996o23.htm#aofs 

4 German Arbitration Act http://www.dis-arb.de/materialien/ 

of 1998 schiedsverfahrensrecht98-e.html 

5 Japan Arbitration Law of http://www.kantei.go.jp/foreign/policy/ 

2003 sihou/arbitrationlaw.pdf 

6 Netherlands Arbitration http://www.jus.uio.no/lm/netherlands. 

Act arbitration.act.1986/ 

7 People’s Republic of http://www.cietac.org.cn/english/ 

China Arbitration Law laws/laws_5.htm 

8 Swedish Arbitration Act http://www.chamber.se/arbitration/english/ 

of 1999 laws/skiljedomslagen_eng.html 

9 Swiss Private http://www.umbricht.ch/pdf/SwissPIL.pdf 

International Law Act 

10 UNCITRAL Model Law http://www.uncitral.org/pdf/english/texts/ 

(as adopted in most arbitration/ml-arb/o6-5467i_Ebook.pdf 

Model Law States) 
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11 Revised articles of the 
UNCITRAL Model Law 

12 U.S. Federal Arbitration 
Act (FAA) 

Arbitration Rules 

i American Arbitration 
Association/ 

International Center for 
Dispute Resolution 
(ICDR) 

z Arbitration Institute of 
the Stockholm Chamber 
of Commerce (SCC) 

3 China International 
Economic Trade and 
Arbitration Commission 
(CIETAC) 

4 The Court of 
International 
Commercial Arbitration 
(attached to the Chamber 
of Commerce and 
Industry of Romania) 

5 German Institution of 
Arbitration (DIS) 

6 International Chamber of 
Commerce (ICC) 

7 London Court of 
International Arbitration 
(LCIA) 

8 Netherlands Arbitration 
Institute (NAI) 
Arbitration Rules 

9 Swiss Rules of 
International Arbitration 

io UNCITRAL Arbitration 
Rules 


http://www.uncitral.org/pdf/english/texts/ 

arbitration/ml-arb/AiE.pdf 

http://www.access.gpo.gov/uscode/ 

title9/title9.html 


http://www.adr.org/sp.asp?id=z8i44 


http://www.sccinstitute.com/_upload/ 

shared_files/regler/2007_Arbitration_ 

Rules_eng.pdf 

http://www.cietac.org.cn/english/ 
rules/rules.htm 


http://arbitration.ccir.ro/engleza/ 

rulesarb.htm 


http://www.dis-arb.de/ 

http://www.iccwbo.org/uploadedFiles/ 
Court/Arbitration/other/rules_arb_ 
english.pdf 

http://www.lcia-arbitration.com/ 


http ://www.nai-nl. org/english/info 2 .html 


http://www.swissarbitration.ch/ 

pdf/SRIA_english.pdf 

http://www.uncitral.org/pdf/english/texts/ 

arbitration/arb-rules/arb-rules.pdf 
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11 ICSID Arbitration Rules 

12 World Intellectual 
Property Organization 
(WIPO) 

Model Clauses 

1 Abu Dhabi Commercial 
Conciliation & 
Arbitration Center 
(ADCCAC) 

2 American Arbitration 
Association/International 
Center for Dispute 
Resolution (ICDR) 

3 Arbitration Institute of 
the Stockholm Chamber 
of Commerce 


4 Cairo Regional Centre 
for International 
Commercial Arbitration 
(CRCICA) 

5 Chicago International 
Dispute Resolution 
Association (CIDRA) 

6 China International 
Economic Trade and 
Arbitration Commission 
(CIETAC) 

7 German Institution of 
Arbitration (DIS) 

8 Hong Kong International 
Arbitration Center 
(HKIAC) 

9 International Chamber of 
Commerce (ICC) 

io International Centre for 
Settlement of Investment 
Disputes (ICSID) 


http://www.worldbank.org/ 

icsid/basicdoc/partF.htm 

http://www.wipo.int/amc/en/ 

arbitration/rules/ 


http://www.abudhabichamber.ae/ 
User/Section View.aspx?PNodeId=iQ32 


http://www.adr.org/sp. 

asp ? id=2 8144#Intl_Arbitration 


http://www.sccinstitute.com/uk/ 
ModeLClauses/Rules_of_the_ 
Arbitration Jnstitute_of_the_ 
Stockholm_Chamber_of_ 
Commerce_English/ 


http://www.cidra.org/modelarb.htm 


http://www.cietac.org.cn/english/ 
introduction/intro_i .htm 


http://www.dis-arb.de/scho/ 
schiedsordnung9 8-e.html 

http://www.hkiac. org/HKI AC/ 
HKIAC_English/main.html 

http://www.iccwbo.org/court/english/ 

arbitration/word_documents/ 

modeLclause/mc_arb_english.txt 

http://www.worldbank.org/ 

icsid/model-clauses-en/7.htm 
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11 London Court of http://www.lcia-arbitration.com/ 

International Arbitration 

(LCIA) 

12 Singapore International http://www.siac.org.sg/mclauses-siac.htm 

Arbitration Centre 

(SIAC) 


i 


2 


3 

4 

5 


i 


2 


3 


4 


5 


Codes & Guidelines 

AAA/ABA Code of Ethics 
for Arbitrators 
IBA Guidelines on 
Conflicts of Interest in 
International Arbitration 

IBA Rules of Ethics for 
International Arbitrators 
IBA Rules on Taking 
Evidence 

UNCITRAL Notes on 
Organizing Arbitral 
Proceedings 

Relevant International 
Arbitration 
Organizations 
American Arbitration 
Association/ 

International) Centre for 
Dispute Resolution 
(ICDR) 

Arbitration Institute of 
the Stockholm Chamber 
of Commerce(SCC) 
Chicago International 
Dispute Resolution 
Association (CIDRA) 

China International 
Economic Trade and 
Arbitration Commission 
(CIETAC) 

Court of Arbitration for 
Sport 


http://www.adr.org/si.asp?id=4582 

http://www.ibanet.org/images/downloads/ 
guidelines % 20text.pdf 

http://www.ibanet.org/images/downloads/ 
pubs/Ethics .arbitrators, pdf 

http://www.ibanet.org/images/downloads/ 
IBA% zorules % 2oon% 2othe% 2otaking% 
200f%20Evidence.pdf 

http://www.uncitral.org/pdf/english/ 

texts/arbitration/arb-notes/arb-notes-e.pdf 


http://www.adr.org/ 


http://www.sccinstitute.com/uk/Home/ 


http://www.cidra.org/ 


http://www.cietac.org.cn/index_english.asp 


http://www.tas-cas.org/default.htm 




328 


APPENDIX J 


A 


B 


6 German Institution of 
Arbitration (DIS) 

7 Hong Kong International 
Arbitration Center 
(HKIAC) 

8 International Centre for 
Settlement of Investment 
Disputes (ICSID) 

9 International Chamber of 
Commerce (ICC) 

io Iran-United States Claims 
Tribunal 


ii London Court of 

International Arbitration 

iz Netherlands Arbitration 
Institute (NAI) 

13 Singapore International 
Arbitration Centre 
(SIAC) 

14 Swiss Arbitration 
Association 

15 World Intellectual 
Property Organization 
(WIPO) 

Useful links (for research, 
etc.) 

1 International 

Arbitration - Locating 
the Resources 

z Baker & McKenzie 

International Arbitration 
Links page 


http://www.dis-arb.de/ 

http://www.hkiac.org/HKIAC/ 
HKIAC English/main.html 

http://www.worldbank.org/icsid/ 


http://www.iccwbo.org/court 

http://www.iusct.org/index- Note - free 

english.html registration 

required to 

access 

database 

http://www.lcia-arbitration. 

com 

http://www.nai-nl.org/english/ 

http://www.siac.org.sg/ 

index.htm 

http://www.arbitration-ch.org/ 

index.php 

http://www.wipo.int/amc/en/ 


http://www.llrx.com/features/ 

arbitration.htm 

http://www.bakernet.com/ 

BakerNet/Practice/Dispute+ 

Resolution/Associated+Practices/ 

International-! Arbitration/ 

List+of+useful+arbitration+ 

weblinks.htm 
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3 

British and Irish Legal 
Information Institute 

http://www.bailii.org 

4 

Arbitration laws and 
treaties 

http://www. 

globalarbitrationmediation.com 

5 

Dog Pile (compilation of 
various search engines, 
all in one) 

http://dogpile.com/ 

6 

Electronic Information 
System for International 
Law 

www.eisil.org 

7 

EUR-Lex (Access to 
European Union Law) 

http://eur-lex.europa.eu/ 

en/index.htm 

8 

European Court of 

Justice 

http://curia.europa.eu/ 

9 

Collection Juris 
International 

http://www.jurisint.org 

IO 

French Code of Civil 
Procedure 

http://www.lexinter.net/ 

ENGLISEI/code _of_civil_ 
procedure.htm 

ii 

Various French Codes in 
English 

http://www.lexinter.net/ 

ENGLISH/ 

12 

German Code of Civil 
Procedure (in German) 

http://bundesrecht.juris.de/ 

zpo/index.html 

13 

Google Webpage 

Language translator 

http://www.google.com/ 

language_tools?hl=en 

14 

IBA Arbitration webpage 

http://www.ibanet.org/ 
legalpractice/Arbitration.cfm 

15 

Italian Code of Civil 
Procedure (in English; 
this link goes to the 
section pertaining to 
arbitration) 

http://www.camera-arbitrale. 
com/show. jsp?page=i69949 

16 

Mayer Brown 

International Arbitration 
resource site 

http://www.interarbitration.net/ 
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17 

Multilateral Project 
search engine 

http://fletcher.tufts.edu/ 

multilaterals.html 

18 

New York Convention 
party map 

http://www.uncitral.org/ 
uncitral/en/uncitraLtexts/ 
arbitration/NY Convention.html 

19 

Supreme Court of India 

http://www. 

supremecourtofindia.nic.in/ 

20 

United Kingdom (U.K.) 
Court Service (Her 
Majesty’s Court Service) 

http://www.hmcourts-service. 

gov.uk/ 

ZI 

U.K. Parliament - House 
of Lords judgments 

http://www.publications.parliament, 
uk/pa/ld/ldjudgmt.htm 

2 Z 

U.K. Statute database 

http://www.statutelaw.gov.uk/ 

23 

U.S. Code 

http://uscode.house.gov/ 

24 

World Legal Information 
Institute 

http://www.worldlii.org/ 
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ad hoc arbitration, 9-10, 40-41, 154 
arbitrator appointment and, 127-128 
additional facility rules, ICSID Convention, 
228—229 

ADR. See alternative dispute resolution 
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ad hoc, 40-41 
advantages of, 3-4 
baseball, last offer, 15 
Belgium experience, 57 
bribery and, 31 
consent and, 2 
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disadvantages of, 4-5 
federal law and, 34 
final, binding award and, 2-3 
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institutional vs. ad hoc, 9-10 
language of, 43 
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and, 2 

online, 58-60 
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purpose of, 1 

regulatory framework of, 5-9 
securities and, 31 
states and, 12-13, 34 
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arbitration agreement 

arbitration clauses, submission 
agreements, 17 

binding non-signatories and, 33-38 
enforcement of, 85-92 
function, purpose of, 17-18 
separability and, 18 
validity, 18-33 

arbitration agreement, drafting 
additional provisions, 40-44 
arbitration place, 43 
choice of arbitrators and, 42-43 
confidentiality and, 49-50 
dispostive motions and, 47-48 
essential requirements, 40-44 
expanded judicial review and, 50-51 
IBA Rules on the Taking of Evidence in 
International Commercial Arbitration 
and, 44-45 
importance of, 53-54 
language of, 43 
legal fees, costs and, 48-49 
multi-party agreements and, 52-53 
multi-step dispute resolution clauses, 
46-47 

pathological clause, 39 
preliminary relief and, 45-46 
state immunity waiver and, 51-52 
substantive law and, 44 
technical expertise and, 46 
Arbitration Center of the Caracas Chamber, 
t45 

arbitration clauses 
invalidation of, 43 
submission agreements, 17 
arbitration laws and rules, 6, 44. See also 
specific laws, rules 
AAA Commercial Rules, 48 
awards and, 181 

delocalization v. territoriality, 55—56 
DIS, 103 

ICC, 75-76, 189-190 
ICC Rules of a Pre-Arbitral Referee 
Procedure, 45-46 

ICDR, 10, 45-46, 48, 75-76, 96, 137, 151, 
189—190 

INCOTERMS, 70 
JAMS, 48 

law importance, 55-56 

LCIA, 11-12, 41, 48, 75-76, 140-141, 

151, 189-190 
Lex Mercatoria, 55-56 
mandatory law, public duty, 75-78 
parties’ choice, 63-74 


SCC, 12, 75-76 

seat, governing law selection and, 

75-78 

Swiss rules, 47, 66 
UNCITRAL, 9, 41, 75-76, 89, 151 
UNIDROIT Principles, 70 
WIPO, 75-76, 189-190 
arbitration proceedings, 150-151 
arbitrator discretion, 169-170 
arbitrator intervention, 174-175 
beginning, 151-153 
briefs, form of award, 156 
communications, 157 
cooperation of counsel, 157 
evidence presentation, 164-169 
exchange of reliance documents, 155 
exhibits, 156-157 
expert witnesses, 156 
form of award, 157 
governing law, 156 
hearing, 157, 160-164 
oral arguments, 174 
other discovery, 155 
preliminary matters, 159 
procedural, discovery decisions, 157 
protective orders, 156 
sample agenda, 154-157 
scheduling, 157 
Terms of Reference, 157 
time limitations, 156 
tutorials, 156 
witness scheduling, 157 
witnesses, 170-174 
witnesses statements of fact, 155 
arbitrators, 2, 5 

authority of, 211-212 
challenges to, 140-141, 145 
choice of, 42-43 
costs, fees of, 148-149 
discretion, 169-170 
duty, mandatory law and, 80-81 
flawed conduct, 145-146 
immunity of, 147—148 
number of, 42-43 
professors as, 118-119 
qualifications of, 43 
replacement of, 146 
arbitrators, appointment, 116-130 
ad hoc arbitration, 127-128 
availability and, 119 
language fluency and, 119 
number of, 117 

prospective arbitrator interviewing, 

128-130 
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qualifications, knowledge/experience, 

117-118 

qualifications, professors, 118-119 
reputation and, 120 
selection method, 120-121 
selection method, sole arbitrators, 127 
selection method, three arbitrators, 

121- 127 

specifications, requirements, 120 
arbitrators, duty, 75-81 
applying the law, 80-81 
duty to render law, 79-80 
law or equity and, 78-79 
Lex Arbitri, 80 

arbitrators, obligations, 130-140 

AAA-ABA Code of Ethics for Arbitrators 
in Commercial Disputes, 137—138 
conflicts of interest, IBA guidelines, 

131-136 

independence, impartiality, 130-131 
1987 IBA Rules of Ethics for Arbitrators, 
136-137 
other, 138-140 
arbitrators, selection method 

party-appointed arbitrator selection, 

122- 124 
practice, 122 

presiding arbitrator choice, 124-127 
rules, 121-122 

Article 7, UNCITRAL Model Law, 23-28, 
209-211 

more favorable right provision, 28-29, 
209-211 
Section 6, 28 

Article 17, UNCITRAL, 106-107 
Article II, New York Convention, 20, 22-23 
Article V(i)(e) loophole (New York 

Convention), awards enforcement and, 

214 

Australian International Arbitration Act of 
1984, 147 

authentication, evidence presentation, 
167-168 
awards 

arbitral rules and, 181 
CIETAC scrutiny of, 185-186 
communication of, 184-185 
concurring, dissenting views, 185 
confidentiality of, 189-191 
consent, 183 
default, 183 

draft award scrutiny, 185-186 
enforcement of, 180, 182 
final, 180-181 


finality, clarity, scope, 186 
formalities of, 184 
ICC scrutiny of, 185-186 
interest, 186-187 

New York Convention and, 180, 182 
orders vs., 179-180 
other remedies, 187 
partial, interim, 181-182 
post award proceedings, 191-19 2 
remedies, costs, 186-18 8 
Res Judicata effect of, 188-189 
time-limits of, 185 
types, 180-183 
validity of, 184-186 
awards, enforcement 

arbitrable subject matter and, 216-218 
arbitration procedure and, 212 
arbitration tribunal and, 212 
arbitrator authority and, 211-212 
Article V(i)(e) loophole, 214 
award non-binding, 212 
of binding award, 212-213 
in China, 204 

Contracting States, reciprocity and, 

204- 205 

European Convention on International 

Commercial Arbitration and, 215 
governing principles, 203-204 
incapacity, invalidity and, 208-211 
international conventions and, 202-203 
jurisdiction, Form Non Conveniens and, 

205- 207 

lack of notice or fairness, 211 
local law deference, Article VII, 214 
New York Convention and, 208-219 
non-enforcement grounds, 208-219 
parties’ agreement and, 212 
procedures for, 207 
public policy and, 218-219 
requirement for, 204-207 
scope, 204-205 
vacated award effect, 213 
of vacated awards, 214-216 
awards, set aside attempts, 192 
based on merits, 196-199 
challenge grounds, 194-199 
challenge methods, 193-194 
in common law systems, 196-199 
Dutch law, 199 

under English Arbitration Act, 200 
German law, 200 

under ICSID Convention, 193-194 
jurisdictional challenges, 195 
non-statutory grounds, 197 
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awards, set aside attempts (cont.) 
procedural challenges, 195-196 
public policy and, 197 
successful challenge effects, 199-201 
time limitations, 199 
UNCITRAL law and, 193-194 

Bachand, Frederic, 87 

bankruptcy, 68 

Barrington, Louise, 175 

Base Metal Trading, Ltd. v. OJSC, 205 

baseball arbitration. See last offer arbitration 

Belgium, 57 

bilateral investment treaties (BITS), 229-231 
background, 229 
rights enforcement under, 231 
substantive rights and, 229-231 
BITS. See bilateral investment treaties 
bribery, arbitration and, 31 
Bridas S.A.P.I.C. v. Government of 
Turkmenistan, 36-38 

CANACO. See Mexico City National 
Chamber of Commerce 
CAS. See Court of Arbitration for Sport 
challenge grounds, awards, set aside 
attempts, 194-199 

Chartered Institute of Arbitrators (CIArb) 
Guidelines, 129 

China, awards enforcement in, 204 
China International Economic Trade 

Arbitration Commission (CIETAC), 12, 
89, 121 

draft award scrutiny by, 185-186 
Cbromalloy Aeroservices v. Arab Republic of 
Egypt, 215-216 

CIArb Guidelines, 129-130. See Chartered 
Institute of Arbitrators Guidelines 
CIETAC. See China International Economic 
Trade Arbitration Commission 
CISG. See United Nations Convention for 
the International Sale of Goods 
claim preclusion. See Res Judicata effect 
clause compromissoire, 2 
closed hearings, 162 
Code of Ethics for Arbitrators, 7 
Code of Sports-related Arbitration, 58 
Commercial Rules, AAA, 48 
Commonwealth Coatings Corp. v. 

Continental Cas Co., 393 U.S. 145 
(1968), 143 

Compania de Aguas del Aconquija, S.A. & 
Vivendi v. Argentine Republic, 236 
companies. See also group of companies 
doctrine 


competence-competence doctrine, 18, 

88-92 

compromis, 2 

conciliation, mediation vs., 14 
confidentiality, 3-4, 14 
AAA clause, 49-50 
and arbitration agreement, drafting, 
49-50 

of awards, 189-191 
ICC, 189-190 
ICSID, 189-190 
WIPO, 189-190 

conflicts of interest, IBA guidelines, 131-136 
conflicts of laws, 76-77 
consent, 2 
consent award, 183 
construction arbitrations, 119 
contracts. See also governing law, contracts 
substantive law and, 44 
treaty claims vs., 236-239 
Convention on Recognition and 

Enforcement of Foreign Arbitral 
Awards. See New York Convention 
Convention on the Settlement of Investment 
Disputes (ICSID), 8, 11-12 
States and, 12 

Convention on the Use of Electronic 
Communications and International 
Contracts (CUECIC), 27-28 
costs, fees, 148-149, 187-188. See also 
remedies, costs 
court intervention, 43 
Court of Arbitration for Sport (CAS), 58 
CUECIC. See Convention on the Use of 
Electronic Communications and 
International Contracts 

default awards, 183 
delocalization v. territoriality, 55-56 
modern approaches, 57-58 
online arbitrations, 58-60 
pro/counter arguments, 56-57 
sports arbitration and, 58 
DIS. See Germany, Rules of Arbitration 
disclosure 

AAA-ABA Code vs. IBA Guidelines, 138 
Commonwealth Coatings and, 143 
discovery, 4 

dispostive motions, 47-48 
document requests, evidence presentation 
and, 168-169 

draft award scrutiny, 185-186 

Droulers, Diana, 145 

Dundas, Hew, 125-126, 129 

Dutch law, awards, set aside attempts, 199 
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E-Sign. See Electronic Signatures in Global 
and National Commerce Act 
ECJ. See European Court of Justice 
Eco Siviss, Case C-126/97, Eco Swiss China 
Time Ltd. v. Benetton International NY, 
[1999] ECR I-3055, 81 
electronic commerce, writing requirement 
and, 26 

electronic communications, U.N. convention 
on, 27-28 

Electronic Signatures in Global and National 
Commerce Act (E-Sign), 29 
Electronic Transaction Arbitration Rules of 
the Hong Kong International 
Arbitration Centre, 59 
Energy Charter Treaty, 232 
enforcement, 3,19, 27, 41, 180, 182. See also 
awards, enforcement; non-enforcement 
arbitration settlement capability and, 31 
under BITS, 231 

competence-competence doctrine and, 

88-92 

geographic restrictions, no-in 
of ICSID awards, 226-228 
ICSID Convention, 226-228 
of interim measures, 106-107 
judicial assistance and, 85-92 
judicial review and, 85-87 
trends, 28 

English Arbitration Act, 51, 64, 102, 192 
awards, set aside attempts under, 200 
equitable estoppel, binding non-signatories 
and, 35-36 

E. U. Directive on Unfair Terms in Consumer 
Contracts, Z17 
Europe 

anti-suit injunctions, 97—100 
judicial assistance, 93-97 
European Community Directive Relating 
to Self-Employed Commercial Agents, 

82 

European Convention on International 
Commercial Arbitration, 8 
awards enforcement and, 215 
European Court of Justice (ECJ), 81, 98 
evidence. See obtaining evidence, court 
assistance 

evidence presentation 

arbitrator discretion and, 169-170 
authentication, 167-168 
document requests and, 168-j 69 
IBA Rules, 165-166 
evidence taking rules, IBA, 44-45 
expanded judicial review. See judicial review, 
expanded 


expedited hearing, 164 
expert determination, 14 
expert witnesses, 156, 175-177 

FAA. See Federal Arbitration Act 
fact witnesses, 170-177 
availability of, 175 
compelling testimony of, 175 
examining, 172-173 
meeting with, 171-172 
testimony prior to hearing of, 170 
who can testify, 171 
witness statements and, 170-171 
failure to choose governing law, 76 
failure to choose seat, 75-76 
fair, equitable treatment, 230 
favorable nation. See most favored nation 
treatment 

favorable rights. See more favorable rights 
Federal Arbitration Act, 5, 50, 64, 104, 

204 

E-Sign and, 29 

Hall Street Assoc, v. Mattel, Inc and, 5, 
50-51 

judicial review grounds under, 198 
Section 7, 1 09-110 
federal law, arbitration and, 34 
Federation of Oils, Seeds, and Fats 
Association (FOSFA), 12 
final and binding award, 2-3 
final awards, 180-181 
Fiona Trust & Holding Corporation v. Yuri 
Privalov, 90 

First Options v. Kaplan, 90 
flawed conduct, of arbitrators, 145-146 
foreign investment, growth of, 220-221 
Form Non Conveniens, awards enforcement 
and, 205-207 
formalities, awards, 184 
FOSFA. See Federation of Oils, Seeds, and 
Fats Association 

Four Seasons Hotels and Resorts v. 

Consorcio Barr S.A., 95-96 
France 

expanded judicial review in, 50 
French Code of Civil Procedure, 88 
Fran^ois-Poncet, Sarah, 136, 146, 176 
free transfer of funds, 230 
full protection, security, 230 

GAFTA. See Grain and Feed Trade 
Association 
Germany 

awards, set aside attempts in, 200 
DIS Rules of Arbitration, 103 
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Glencore Grain Rotterdam B. V. v. Shivnath 
Rai Harnarain Co., 205 
governing law 

arbitral proceedings, 64 
arbitration agreement, 65-68 
Composition and Ex Aequo et Bono, 

74 

Depe^age, 72 
failure to choose, 76 
Lex Mercatoria and, 70 
national/international law and, 69-70 
Renvoi, 73-74 

unrelated national law and, 70-72 
Grain and Feed Trade Association (GAFTA), 

12 

group of companies doctrine, binding 
non-signatories and, 34-35 
Guidelines on Conflicts of Interest. See IBA 

Guidelines on Conflicts of Interest in 
International Arbitration, 7 

Hall Street Assoc, v. Mattel, Inc, 5, 

50-51 

Harbour Assurance Co. (UK) Ltd v. Kansa 
General International Insurance, 

90 

hearings, 157 

appearance default, 163-164 
closed, 162 

expedited proceedings, 164 
language of, 161-162 
local bar requirements of, 162 
procedural issues of, 160 
recording, 162 
technology and, 162-163 
time limits of, 163 

IBA. See International Bar Association 
IBA Guidelines on Conflicts of Interest in 
International Arbitration, 7, 131-136, 
287-305 
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